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RELEVANT DOCKET ENTRIES 


Civ. 5441 Esther Jacoby v. Alfred B. Averell, et al. 
DATE PROCEEDINGS 
12/29/72 Filed complaint and issued summons. 
2/1 /3 Filed summons with marshal's return. Served 


Charles M. Edwards, Jr. on 2/8/73. 
Also served: Donald B. Gomes by Mrs. Gomes, wife, 
on 1/16/73. 
Also served: Solomon Rogoff by Roger Zissu on 
1/3/73. 
Also served: Stanley Simon on 1/2/73. 
Also served: Horace R. Zimmerman by Roger Z1ssu 
on 1/3/73. 
Also served: Alfred Zissu by Roger Zissu on 1/3/73. 
Also served: Vornado, Inc. by Roger Zissu on 1/3/73. 
2/23/73 Filed Notice to Produce. 
3/12/73 Filed Defendants' Notice of Motion. Re: Dismissal 
(Vincenti & Schickler). 


3/12/73 Filed Defendants’ Memorandum of Law in Support of 


Motion 


2a 
Relevant Docket Entries 


SS O 1 1 1 12 1 O S‏ ےت 
DATE PROCEEDINGS‏ 


tt nn 


11/12/73 Filed Stipulation of Facts. 
11/12/73 Filed Attachments to Stipulation of Facts. 
1/16/74 Filed Opinion #40231. The Court found that 


the 1/16/70 amendment violated the 1968 Plan 

and the option agreements granted pursuant 

thereto are null and void. The Court further 

found that there hed been no violation of Sections 

10(b) and 14 of the Securities Exchange Act of 1934. 
1/17/74 Filed letter from Vincenti & Schickler to Judge 


Pierce, dated 12/21/73. 


1/17/74 Filed Defendants' Memorandum of Law. 
* Filed Plaintiff's Memorandum of Law. 
1/30/74 Filed Judgment. Plaintiff shall have iudgment 


against defendants (who appeared) voiding the 1/16/70 
amendment.  Defendants to account for damages. 
Judgment granted defendants dismissing plaintiff's 
§§10(b) and 14 claims. 


4/17/74 Filed Defendants' Report of Cancellation of Amended 


Options. 


12/5/74 Filed Order of Referral on Award of Attorneys' Fees 


to Plaintiff's Attorneys and Accountants.  Referred 


to Magistrate Goettel for Hearing and Recommendation. 


3a 
Relevant Docket Entries 


————————— MÀ MH: 


PROCEEDINGS 


Filed Affidavit of Plaintiff in Support of * 
Plaintiff's Application for Attorneys and 
Accountants Fees. 

Filed Plaintiff's temorandum of Law in Support 
of Application. 

Filed Defendants' Affidavit in Opposition to 
Plaintiff's Application for Fees. 

Filed Defendants' Memorandum of Law in Opposition 
to Plaintiff's Application for Fees. 

Hearing held before Magistrate Goettel. 

Filed Report and Recommendation of Magistrate 
Goettel, dated 6/25/75, recommending plaintiff's 
attorneys bë awarded $10,000 plus disbursements. 
Filed Defendants' Affidavit in Support of Motion 
to Disaffirm Magistrate Goettell's Report and 
Recommendation. 

Filed Defendants' Memorardum of Law in Support of 
Motion to Disaffirm Magistrate Goettel's Report 
and Recommendation. 

Filed Plaintiff's Affidavit 'n Support of Motion 
t^ Confirm a part of Magistrate Goettel's Report 
Granting a Fee and Disaffirm part Granting only 


$10,000 1n fees. 


5/27/75 


5/27/15 


5/27/75 


6/30/75 


9 22/75 


9/22/75 


9/22/75 


4a 


Relevant Docket Entries 


_ PROCEEDINGS 
Filed Plaintiff's Memorandum of Law in Support of 
Motion. 
Filed Opinion of Judge Pierce #43425. Adopts 
amount recommended by Magistrate Goettel.  Plaintiff's 
counsel is to receive $10,000 in fees plus $211.44 
in disbursements. 
Filed Final Order and Judgment. Ordered Plaintiff's 
counsel, Garwin & Bronzaft, to receive attorneys' 
fees in the amount of $10,000 plus $211.44 in 
disbursements, within 7 days of the date of the 
entry of the Order & Judgment. 
Filed Plaintiff's Notice of Appeal From Final Order 
and Judgment of Judge Pierce Filed 12/23/75, insofar 
as it limits the award of fees to $10,000. 
Filed Defendants' Notice of Appeal from Judge Pierce's 
Final Order and Judgment Filed 12/23/75, which 


awards Plaintiff's counsel $10,211.44. 


DATE 


9/22/75 


11/19/75 


12/23/75 


1/14/76 


1/20/76 


* These documents were submitted before Magistrate Goettel 
and served upon defendants but they were never filed with 
the Clerk's Office and do not appear on the docket sheet. 


IN A CIVIL ACTION S " . 5 Cil 1 12/29 (72) (Formorty D. C. Ferm Ma. Bor. (6-0) 5a‏ ودره 
United States District Court‏ 


FOR THE 


SOUTHERN DISTRICT OF NEW YORK . 


r 


7Y CIVIL ACTION FILE No.Z 


pcs Ke سرع‎ A 
4 i 
| J 
ESTHER JACOBY, 
Plaintiff SUMMONS 
9 PLAINTIFF DEMANDS 
ALFRED B. AVERELL, CHARLES ۰ TRIAL BY JURY 


EDWARDS, JR., DONALD B. GOMES, 

ALVIN C. MARTIN, SOLOMON ROGOFF, | 
STANLEY SIMON, HORACE R. ZIMMERMAN, | 
FREDERICK ZISSU and VORNADO, INC., 


Defendant 


To the above named Defendant g : 


You are hereby summoned and required to serve upon 
y 


GARWIN & BRONZAFT 


plaintiff's attorney و‎ , whose address 1s 1501 Broadway, New York, New York 10036 


&n answer to the complaint which is herewith served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be tzken 
against you for the relief demanded in the complaint 


eas) 


` Glerk of Court. 
Deputy Clerk. 


Date: IL. [Seal of Court] 


- 


Note:— This summons is issued pursuant to Rule 4 of the Fedcral Rules of Civil Procedure 


=. ۰ «qn , ۴ tee . 
Complaint (filed: 12/29/72) en > ae 


UNITED STATES DISTRICT COURT |‏ 
SOUTHERN DISTRICT OF NEW YORK |‏ 
o. x |‏ »ا سا هاس مس سدس سدس ساسا اس سا هس هرهس شاه 
| 
| 


ESTHER JACOBY, 
Plaintiff, 


-against- 
PLAINTIFF DEMANDS 
ALFRED B. AVERBLL, CHARLES M. : TRIAL BY JURY 
EDWARDS, JR., DONALD B. GOME 7 Ra zi 
ALVIN C. MARTIN, SOLOMON ROGOFF, 
STANLEY SIMON, HORACE R. 
ZIMMERMAN, FREDERICK ZISSU and : | 
VORNADO, INC., | 
| 
| 


COMPLAINT | 3 
[| 


Defendante. 


- - +. +. - - . -. - -. o. o... = x 


Plaintiff, by her attorneys, complaining of the defendants, | 
alleges the following on information and belief, except as to 
paragraphs "1" and "2", which are alleged upon knowledge: 

M p (a) Plaintiff is a stockholder of Vornado, Inc. 
("Vornado"). and has continuously owned stock from prior to 
July 1, 1968 to the present time. | 

(b) Plaintiff is a citizen of the State of | 
Pennsylvania. 

2. Plaintiff brings this action derivatively on behalf | 
of Vornado. 

> (a) Vornado is a corporation organized under the 
laws of the State of Delaware with its principal place of 
business in t* State of New York. 


(b) The claims alleged herein arise under the 


Securities Exchange Act of 1934 ("Act") including $10(b) and 
$14 and under the rules and regulations issued pursuant to said 


Act, including Rule 10(b)-5 and under the common law, 


| 
f 


ای — 


| 

| 

Alfred B. Averell 1957 . 1972 | 
Charles M. Edwards, Jr. 1963 - date 

Donald B. Gomes Exec. Vice Pres. 1964 - 1972 | 

George I. Kern 1972 - date | 
Alvin C. Martin Secretary 1967 - date 

Solomon Rogoff Senior Vice Pres., 1971 - date | 

President ۱ 

-2- | 

| 

| 
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" 
(c) The acts and transactions complained of occurred 
in substantial part within the Southern District of New York. 

(d) Jurisdiction of the Court rests upon $27 of 
the Act and the rules and regulations promulgated under said 
Act and diversity of citizenship. 

(e) Diversity of cítizenship jurisdiction 1s | 
asserted only with respect to defendants who are not citizens 
of the State of Penrylvania. 

(f) The defendants, with respect to whom diversity 

| 
of citizenship jurisdiction is asserted, are citizens of states 
other than Pennsylvania. | 

(g) The amount in controversy, exclusive of interest 
and costs, exceeds $10,000. 


(h) This suit is not a collusive one to confer upon 


this Court jurisdiction of an action of which it would not other-| 

wise have jurisdiction. | 

4. The shares of the common stock of Vornado are presently 

| 

being traded on the New York Stock Exchange, a national securi- | 

ties exahange, as defined by the Act. | 
5. The following individuals were directors of Vornado 

during the period set forth opposite their names and at various | 


times held the positions with Vornado listed next to their names: 


Complaint ۳۲ R00 70088 


۹ 


Murray J. Siegel President 1960 - 9/21/71 
' Stanley Simon =~ 1960 - date 
Horace R. Zimmerman Vice President 1971 - date 
Frederick 215 نا5‎ Chairman of the Bd. 1944 - date 
Leo Zwiebach Senior Vice Pres. 1963 - 1/14/71 


6. -On April 16, 1968, the Board of Directors of Vornado 


was approved by the stockholders on June 4, 1968. Said Plan is 
&nnexed hereto, — Exhibit "A" and made a part hereóf. 

7. As of January 15, 1970, Vornado had granted options 
under the Plan to purchase 283,500 shares of Vornado's common 


Stock at prices ranging from $23.00 to $25.07 per share. 


اا _ 


8. On January 16, 1970, the Board of Directors of Vornado,, 
without prior stockholder approval, amended option contracts 
outstanding under the Plan so as to permit the exercise of 


i 
{ 
options to purchase Vornado's stock at $14.69 per share, ۱ 
provided, however, that said options may be exercised at $14.69 | 
| 


per share only during the period between the expiration of the 

| 
five year term under the original option contract and January 15,| 
1975, and oniy to the extent not previously exercised. 


9e The following individual defendants were among the 


&dopted a qualified stock option plan (hereinafter "Plan") which 
| 

| 

۱ 

| 

| 

| 

| 

| 

| 

| 

| 

i 

| 

| chase common stock of Vornado at $14.69 pcr share: 
1 

| 


| 
| 
| 
recipients on January 16, 1970 of the modified options to pur- | 


Frederick Zissu 25,000 shares 
/ Murray J. Siegel 25,000 shares 
| Donald B. Gomas 10,000 sharcs 
il Leo Zwiebach 8,000 shares 
۱ Alvin C. Martin 1,000 shares 
1 Horace R. Zimmerman 5,000 shares 
il 
1 
۱ 
1 : 
| -3- 


| 
| Solomon Rogoff 5,000 shares ١ ؤ‎ 
۱ 
| 
| 
| 
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10. Th names of the other optionees whose options to 
purchase approximately 204,000 9۳۵۲۵9 of stock wre modified on 
January 16, 1970 by Vornado, are unknown to plaintiff at this | 
time. | 
| 
11. As of January 16, 1970, the Board of Directors of | 
| 
Vornado and its subcommittees did not have the power or authority, 
| 
without stockholder approval, to reduce the price under which 
an option could be exercised to less than the fair market value 
of stock on the date the option was granted, nor to extend the 
period during which an option could be exercised to a period 
longer than five years. | 
12. The amendment of the options on January 16, 1970 was 
نام‎ ۲1 and void for the following reasons: 
(a) There was no authority given to the Board of 


Directors to modify the options so as to permit the options 


theretofore granted to be exercised at lover prices than the 
fair market value at the date the options were granted. 
b) There vas no authority given to the Board of ۱ 
¿ 5 


Directors to extend the time during which the options could be ۱ 

exercised for a period in excess of five ycars after the date 

of the grant. | 
(c) At least 50% of the Board of Directors were i 

beneficiaries and were unjustly enriched by the modification of 

the options to permit their exercise at prices lower than the | 


fair market value of said stock on the date the option was 


granted. 
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(d) At least 507, of the Board of Directors were 
beneficiaries and were unjustly enriched by reason of the 
modification of the Plan to permit their exercise for a period 
in excess of five years. 

(e) There was no majority of disinterested directors 
whích could or did authorize the modification of the Plan or 
of the option agreements. 

(f) There was no consideration for the modification 
of the options. 

(g) At the time that the Plan was approved by the 
Board of Directors, it required, as a prerequisite, to become 
effective that the Plan receive stockholder approval. There 
was no request for and no approval given by the stockholders 
permitting the option contracts to be amended so that they could 
be exercised at a price which was lower than the fair market 
price at the tíme said options were granted, or permitting the 
amendment of the option contracts so as to permit the option to 
be exercised for a period in excess of five years from the date 
of the grantíng thereof. Stockholder approval of the aforesaid 
amendments was a prerequisite to said amendments’ becoming valid 
and binding. " 

13. Since January 16, 1970, Vornado's common stock has 


sold on the New York Stock Exchange at prices in excess of 


$29.37 per share. 
14, The reduction of the price at which the option to 
purchase Vornado's stock under the Plan could be exercised by 


the optionees, constituted spoliation and waste of the assets of 


١ 
| 
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Vornado and constituted a gift by Vornado of its assets to said 
optionees and particularly to those optionees who were officers 
and directors of Vornado, 

15. The defendants, directly or indirectly, made use of 
the means and instrumentalities of interstate commerce, of the 
mails and of the facilities of the New York Stock Exchange in 
connection with the actions, practices and course of business 
alleged herein. 

16. By the acts and conduct herein alleged, defendcnts 


employed devices, schemes and artifices to defraud; rade untrue 


a 
چم‎ 


statements of material facts and 6 state meterial facts 
necessary in order to make the statements made in the light of 
the circumstances under which they were made not misleading; 
and engaged in acts, practices and a course of business which 
operated and were calculated to operate as a fraud and deceit 
upon Vornado; all in connection with the purchese and sale of 
securities , to wit, shares of Vornado's stock, in violation of 


$10(b) and Rule 10(b)5 promulgated thereunder. 


12, Defendants who were directors of Vornado at the time 


of the transactions alleged herein, knew or should have known that 


the modification of the options to purchase 283,500 shares of 
stock at prices of $23.00 to $25.07 to permit said stock to be 
purchased at $14.69 per share and ext»nding the period during 
which the options could be exercised, for no consideration, was 
intended to enable the optionees to acquire Ve jo' 


to rnado's shares at 


grossly inadequate prices, in violation of the terms of the Plen 


| 
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18. Defendants violated their fiduciary duty to Vornado | 
and its stockholders by modifying the options to permit the ! 
purchase of Vornado's stock at a price of $14.69 per share and 
extending the períod during which said options could be | 
exercised., Said modifications of the options were known to the 
defendants to have been granted for no consideration and solely 
in order to enrich the optionees, and particularly said optionees 
who were officers and directors of Vornado, 

19. The Board of Directors of Vornado issued proxy 
statements which were false and misleading in the following 
respects: 

(a) Said proxy statements failed to disclose that 
the Board of Directors of Vornado had, on January 16, 1970, 
modified outstanding stock options ín violation ofthe terms aud 
provisions of the Plan, by lowering e price at which the 
options could be exercised below the fair market value of the 


stock at the time the options were originally grente’. ۱ 


(b) Said proxy statemerts failed to disclose that 


ها 


of January 16, 1970, the Board of Directors of Vornado had 
modified outstanding stock options in vioiation of the provisions 


of the Plan in that said options could exercised during a 


period of more than five years. 


(c) The proxy statements 155050 prior co January 16, 


1970 failed to disclose that the Board of Directors had the 


authority without the consent of the stockholders to re 


1 


duce the 
price at which the option could be exercised to a price below 


the fair market value of the stock at the time the options were 


I 
I 


duh + ب‎ xr اجو‎ qum ade emt 


De 


d 


8 ! 


| 
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originally granted, 

(d) The proxy statements issued prior to January 16 
1970 failed to disclose that the Roard of Directors had the 
authority, without the concent of t tockholders, to extend 
the life of the option to a period in excess of five years from 
the date of grant. 

20. The exact amount of profits realized and realizable 
by the individual defendants and the other optionces and the 
exact amount of damages sustained or to be sustained hy Vornado 
are presently unknown to plaintiff. 

21. Demand on the Board of Directors of Vornedo to bring 
this action would be futile for the following reasons: 

(a) A majority of the Board of Directors of Vornago 
participated in and had knowledge of and ۱169664 in the 
transactions which are the subject mattcr cf this com; it; 

(b) Institution of thís action by the Directors 
would prevent effective prosecution because said Directors woul 
be defendants in this action. 

WHEREFORE, plaintiff, on behalf of herself and «11 others 
similarly situated, respectfully demands judgment against the 
defendants as follows: 

(a) That the modification of the options made as 
of Januery 16, 1970 be declared null and void; 

(b) that the individual defendants and all optionee 
whose options were modified to enable them to purchase stock 
at lower prices be enjoined from exercising the options as 


modified; 


oe mpm om - -— ع‎ “np LL ES ee e meee oy 9 


that the individual defendante account to 


the ontionees whose 
for all losses and 


f the matters set 


costs and 


reasonable attorneys ' 
y 


be allowed مع‎ 
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(c) 


Vornado for all profits realized by any of 

options wer: under the Plan. 
neants account 

damages Susta by «v.oado as a result 


forth above; 


(e) that the plaintiff 


disbursements of this action, including 


fees and accountants' fe: 


(f) that the plaintiff have such other ar further 
relief as the Court may deem proper. 
Dated: New York, New York 
December ۳ 1972 
GARWI 6 AFT 
fs f- "ro 1 
A Member of th irm 
Attor r Plaintiff 
1501 t 
New Yi ? rk 1003 
Tel: (212) CH 4-50 
= 
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|l ' ESTHER J. cosy, being duly sworn, di es and sa that 
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1 
| 
۱ she ie the plaintiff in the within acttor that she ha read 
۱ the foregoing complaint and knows the content there that 
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: e 50 ' VD 1 VORNADO, INC. ors Ue ۱ 
1968 QUALIFIED STOCK OPTION PLAN , '; $ Ex 


* $. fad The purposes of the plan ("Plan") are to provide an incentiec to key employees 
of Vornado, Inc. and iis subsidiaries ("Company"), including officers and directors who are employees, 
to contribute to the success of the Company by purchasing a proprietary interest in the Company, and * 
to offer an additional inducement in obtaining and retaining the services of key personnel. Purchases 
shall be made in accordance with “qualified stock options" issued pursuant to the Internal Revenue Code 
of 1954, as amended (“Code”). : i 3 : 3 7 


«1 


2 Stock Subject to the Plan. Options may be granted under the Plan to purchase in the 
aggregate not more than 297,000 shares of Vornado's Common Stock, par valuc $04 per share (“Common 
Stock"). Any shares subject to am option which for any reason expires or is terminated unexercised 
as to such shares, shall again become available for options under the Plan. 


‘=! 3, Administration and Selection. The Plan shall be administered by a committee c  zmated 
as the Stock Option Committee ( nittec”) consisting oí not less than three nor more taan five 
directors of Vornado to be appointed by, and to serve at the pleasure of, the Board of Directors. The 
Committee shall have full power to interpret the Pian, and to establish and amend rules and regulations 
for its administratior. The Board of Directors may from time to time appoint menibers of the Committee 
in substitution for or in addition to members previously appointed and may fll vacancies, however caused, 
in the Committee. The Committee shall hold its meetings at such times and places as it shall deem 
edvisable. A majority of its members shall constitute a quorum. Action of the Conunittee shall be taken 
by a majority of its members at the mecting. Any action may be taken by a written instrument signed 
by a majority of the members aud action so taken shall be fully as effective as if it had becu taken by a 
vote of a majority of the members at a mecting duly called and held. PC 


4. Eligibility. The Committee may grant options from time to time to key employees of the 
Company, incl-iing officers and directors who are employces, for such number of shares of Common 
Stock as it muy determine. Options granted to members of the Comunittce shall be ratified by a majority 
of the Board of Directors. ` 


5$. Option Price. The purchase price of the Common Stock under each option shall not be less 
than tbe fair market value of the Common Stock on the date the option was granted. Such fair market 
value shall be determined by the Committee consistently with any rules or regulations applicable to 
“qualified! stock options” 


6. Term of Options. The term of cach option granted pursuant to the Plan shall be for a 
period not excecding five (5) years from the date of granting thereof. Options shall be subject to earlier 
termination as hereinafter provided. 


7. Exercise of Options. Each option shall becomes exercisable as to twenty-five (25%) prec 

of the aggregate number of shares originally subjeci thereto commencing eighteen (18) months from 
the date of grant ambas to an additional twenty-five (259) percent after each succeeding twelve month 
period, provided, however, that the right to purchase shall be cumulative. If the full number of shares 
available for purchase in a period shall not be purchased, the balance may be purchased at any time or 
from time to time thereafter but prior to the termination of such option, The Connuittce, in its diserction, 
May grant options or accelerate the exercise of options granted so that options are exercisable over aw 
shorter period of time than that stated above. 
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An option shall be exercised by giving written notice to the Company at' its exccutive offices, 


specifying the number of shares purchased and accompanied by payment in full in cash of the aggregate ٠ 

purchase price thereof. In no case may a fraction of a share be purchased or issued pursuant to the . 

exercise of an option. ; . ۱ , tr 0 2 n v L. 
1 , y (^ T. 

& Prior Outstanding Options. Any option granted to an optionce shall not be exercisable ur 
while any options previously granted to him to purchase Common Stock at a higher price under this i 
or any other option plan of the Com any remain outstanding within the meaning of Section 422(c) (2) 

ol the Code. ۱ , id , wee 
‘ ` oy 


9. Termination of Employment. Any option holder whose employment has terminated for any 
reason other than death may exercise his option within 3 months after th. date of such termination, or 1 
within such shorter period, ií any, specified in his option contract, to the extent the option was exercisable | 

* on the date of such termination. Options granted under the Plan shall not be alíceted by any change of 
employuient so long as the holder continues to be an employee of the Company or of a corporation 
issuing or assuming the option in a transaction to which Section 425(a) of the Code applies 


10. Death of Employce. If an option holder dies while employed by the Company or within 
the perio after termination oi his employment during which the option is exercisable, the option may 
be exercised to the extent. exercisable on the date of his «leath, by his executor, adninistrater or other 
person at tlic time entitled by law to his rights under the option, at any tine within six (6) months 
after death, but in no event after the expiration of tlie term of the option. 


۰ t 
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11. Option Contracts. Each option shall be evidenced by an option contract which shall contain 
such provisions (not necessarily identical) as the Committee shall deem appropriate or advisable. 
Nothing in the Plan shall confer any rights on any employee other than those set forth in the option 


contract, and neither the Plan nor the option contract shall confer upon any employee any rights to 
۱ 1 f ) 


continue in the employ of the Company or interfere in any way with the rights of the Company to 


terminate his employment at any time without liability by the Company. 


12. Adjustments. Notwithstanding any other provision of the Plan, in tlie event of any change in 


the outstanding: Common Stock by reason of 3 hare distribution, recapitalization, mercer, ۷ solulation, 
۱ 


hires ot the libe, the aggregate miunber aid hand of shares available 


split -up, cuban er exchange uf 


under the Plan and te nomber and Kind of shares subject to cach outscandig option vel the option 
J 5 ۷ 1 


price shall be approprictely adjusted by the Counnittee 


13. Amendment and Termination. The Committee may at any time suspend or terminate the 
Plan or amend it from time to time in such respects as it may deem advisable to pro rle that ions 
i y i 


lificd stock options" wader the Code or any cn arable provisions 


granted hereunder may quality as “q 


— — - خن‎ 5 ; 
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thercafier enacted and conform to any change applicable law or tions or rulos of ۸ 
tive agencies, may so amend it im any ot r respect not ۲ 5 ۱۳113 ۱۸۱۱۱۲6 from the 
principles herein set fort No amendment by the Connnittee shall serve to e class of persons 
eligible to rec eotia Iereumler, or, ألمي‎ a vos lel in Section 12, i rese the massam minber 
K i ۱ 
of shares with res hacha opti&ns may he Gite تاسنن ا‎ t ۰ " ۱6۲۱۱۱۱۱۱۱۸ by the 
Conmnits the 11 minate on June A, 1978 
14. Non-Transferability of Options. No option granted under the Plan shall be transferable 
J t I + 
otherwise than ! will or t laws of descent and distribution; and an option may be cxercix 1 during 
the lifetime of t ler thereot only by hn 
18. Effective Date of the Plan. This Phin shall he suba stockholders of Vornado t 
at the animal meeting in AS, amd if approved by the stin hhol ic clícotimo on the date of i 
such approsal ۰ 
j 
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STIPULATION OF FACTS dus M 


UNITED STATES DISTRICT COURT 
SOUTH-^2N DISTRICT OF NEW YORK 


oeeeeweeuwrneeeeeeaeaeaeweee xXx 


ESTHER JACOBY, 


STIPULATION 
Plaintiff, : OF FACTS 
-against-' : 72 Civ, 5442 ۰ 


ALFRED B. AVERELL, CHARLES M. EDWARDS, : 
JR., DONALD B. GOMES, ALVIN C. MARTIN, 
SOLOMON ROGOFF, ANLEY SIMON, HORACE 

R. ZIMMERMAN, FREDERIC 

VORNADO, INC., 


i! usn Iek W^ Goes A WO MC ORCI o a r 
IT IS STIPULATED AND AGREED by and between GARWIN 
& BRONZAFT, ESQS., the attorneys for the plaintiff, and 
VINCENTI & SCHICKLEL, ESQS., the attorneys for the defend- 
ants ALVIN C. MARTIN, SOLOMON ROGOFF, STANLEY SIMON, 3 
HORACE R. ZIMMERMAN, FREDERICK 21551 and VORNADO, INC., that 
this action shall be adjudicated with the same force and 
effect as if a tr had been held and the following agreed 
facts and attachments had constituted the evidence at the 
said trial: 
1. This action, commenced on December 29, 1972, 
is a shareholder's derivative suit grounded on Sections 
10(b) and 14 of the Securities Exchange Act of 1934 and the 
common law. 
2. The plaintiff became the owner of fifty (50) 
Shares of Vornado, Inc., common stock on July 1, 1968, and 
has owned said shares continuously until the present date. 
3. The defendant, Vornado, Inc. is a Delaware 
corporation with its principal place of business in the 


State of New Jersey. The plaintiff is a citizen of the T 


w 
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State of Pennsylvania. None of the individual defendants 
named herein are citizens ^f the State of Pennsylvania. 

4. Of the individue! defendants named in the com- 
plaint, Alfred B. Averell, Charles M. Edwards, Jr., and 
Donald B. Gomes have not been served with process in this 
action, and all of the other defendants ave appeared here- 
in. The individual defendants named in the complaint were, 
each of them, rectors of the defendant Vornado on April 16, 
1968, or became directors thereafter, as set forth below, 
and continued as such to the fo!lowing dates: 

Alfred B. Averell Until January 6, 1972 


Charles M. Edwards, Jr. To present 


Donald B. Gomes Until July 17, 1972 

Alvin C. Martir T presen 

Solomon Rogof f October 19, 1971 to present 
Stanley Simon To present 


Horace R. Zimmerman February 2, 1971 to present 


Frederick 


5 On April 16, 1968, the Board of Directors of 
Vornado adopted the Vornado 1968 Stock Opt lor lan (the 
Pla ) 7 Jy f Plan i annexed hereto as Attach- 
me nt 
6. n or about May 6, 1968, Vornado sent to all 


of meeting and proxy statement 


0 
o 


of its shareholders a not1 
for the annual meeting of stockhuicers j£ Vurralo, to be 
held on Juno 4, 1968. The proxy statement ces ribed the 


proposed Plan and contained a copy thercoí. A copy of the 
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proxy statenent is annexed hereto as Attachment 
7. The shareholders of Vornado approved the Plan 
at the annual meeting on June 4, 1968. Neither Vornado's 
certificate of incorporation nor its by-laws contain any 
provision requiring shereholder approval for the granting 
of stock options to officers and employees. The Plan is a 
"qualified" Plan within the meaning of the Internal Revenue 
Code of 1954. 
8. The Plan directed the Board to appoint a Stock 


م“( 


Option Committee committee") consisting of not less than 


tnret (3) nor more than five (5) of the directors of 
Vornado to administer the Plan (Par. 3 of the Plan). The 
following four directors were duly apr nted and were serv- 
ing as members of the Committee as of January 16, 1970: 


Frederick Zissu Chairman of the Board of 
Directors of Vornado 


Murray J. Siegel President of Vornado 
Alvin C. Martin Secretary of Vornado 


Stanley Simon Partner in *tanley Simon & 
Associates 


Of the named individuals, only Stanley Simon ("Simon") is 
an outside director and not eligible to receive any options 
under the Plan. 

In September of 1971, Murray J. Siegel di: ” 
On or about June 6, 1972, Solomon Rogofí was appointed to 
the Committee. Mr. Rogoff is eligible to receive option 
under the Plan. 


With that change, the Committee continues with 


the membership named above to the present time. 
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9. The Plan authorized the Committee to issue 
options for an aggregate of no more than 297,000 shares of 
Vornado's common stock. 

10. Pursuant to the Plan, the Committee, during 


1968 (following the Plan's adoption), 1963 and prior to 


January 16, 1970, granted to approximately 363 officers and 


employees of Vornado -ive-year options to purchase an 
aggregatc of approximately 283,500 shares f Vornado's com- 


mon Stock at a price equal to the market value of the shares 
on the date of the grant. The prices ranged from $23.00 to 
$25.07 per share. The aggregate total number of shares sub- 
ject to these options, whi t any time from the adoption 
of the Plan to date, were issued to, offícers who were 
directors of Vornado at the time of the issuance of the 
options, constituted 69,000 sharos. This included the fol- 
lowing number of shares issued to the following officer- 
directors who are no longer officer-directors and whose 
options, therefore, terminated unexercised: Leo Zwiebach 
(deceased) - 8,000 shares; Donald Gomes (no longer with 
Vornado) - 10,000 shares; Murray J. Siegel (deceased) - 
25,000 shares. The additional officer-directors to whom 


options were issued pursuant tot Plan at the time that 


they were offi -er-directors, and the number of shares that 


they presently continue to hold subject to such options are: 
Frederick Zissu - 25,000 shares; Alvin C. Martin - 1,000 
Shares. At presont, tho following officer-directors of 
Vornado hold options granted under the Plan to purchase a 


total of 36,000 shares of the common stock of Vornado as 
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follows: 


Frederick Zissu 


Alvin C. Martin 1,000 shares 


Horace R. Zimmerman 5,000 shares 
Solomon Rogoff 5,000 shares 
TOTAL 36,000 shares 


(The options to acquire 5,000 shares each granted to 
Horace R. Zimmerman and Solomon Rogoff were granted prior 
to their becoming directors of Vornado.) Annexed hereto 
as Attachment "2A" are all of the minutes of the Committee 
from June و11‎ 1968 to November 21, 1972, involving any 
discussions, considerations or actions taken with respect 


to stock options. Tre minutes and/cr the appended listings 


reflect all options granted under the Plan; the date of the 
grant; the option price; and the name of the optionee. 

ll. Individual stock or 
entered into with each of the officers and employees of 
Vornado who received the aforesaid stock options. 
of the two forms of stock option agreements used are ann’ ted 


'3" and "4." The only difference 


~ 
- 
" 
o 
et 
^ 
A 
a 
> 
et 
cet 
A 
2 
3 
3 
® 
4 
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between the two forms 15 in Paragraph 7, which sets 


forth the optionees' rígnts with respect to termination of 


the option and exercise upon death. The form executed by 
k 


employees having written employment contracts (Exhibit "3") 


without such 


contract employees 


termination of employment 


t excrcise options 


of termination. 


tion 


1 within three 
shorter perioc 


contract". 
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is authorized on behalf of thc Corporation 
to sian said contracts and that thc Secretary 

of the Corporation attest such signat ure," 

A copy of tho minutes of the meeting of the Stock Option 
Committee of Vornado on January 16, 1970, is attached hereto 
as Attachment "S". 

13. Following the adoption by the Committee of 
the foregoing resolutior the Board of Directors of Vornado, 
on the same date, viz., January 16, 1970, unanimously 
ratified, adopted and approved the resolution of the Stock 
Option Committee. In addition, at that meeting, the Board, 
as required by Section 4 of the Plan, ratified the action 


taken by the Committee insofar as it affected rights under 


the Plan of Messrs. Zissu, Siegel and Martin. Messrs. Zissu, 


iegel and Martin abstained from the voting on the latter . 
ratification as it pertained to each of them. A copy of the 
pertinent portions of the minutes of the ceting of the Board 
of Directors of Vornado on January 16, 1970, is attached 
hereto as Attachment "6." 


14. If called to testify, Alvin C. Martin, Senior 


Vice President, Secretary and Director of Vornado, would 
testify that, in addition to the above positions, he served 


on Vornado's Stock Option Committee and participated in the 
Committee's January 1970 meeting which dealt with the 


fact that the outstanding stock options had lost, for all 


practical purposes, their value as a means ۶ enhancing the 
incentive of Vornado's officer ind employces as had been 
contemplated by the 1968 Stock Option F lan, due to the fact 5 


that as part of an overall market decline, the market price 
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3 Stock Optica’ » $, » 


AO ^ ۰ ° ۳ - 
ng بن‎ 11 following " isbulation shows as to certian. directors and officers and as O al! directors 
۴ and officers as'a group (i) the «mount of options granted since the bepinningtof the pres ious 
¿Y full fiscal year, Gi) the amount ol shares acquired since that date thre th the ezere of 


g Options granted since that date or prior ther-to, and (iii) the amo. ot of shares subje ‘ 
e une xc rciscd options held as of Marc h 6, 1970 ۹ 
L Shares of Common Stock Ts” Ar 
» Denald & > * y Mor" d Po tee ** end eff on 
f SW P 1 "ia ^ eme o Meses iem 1e S i 
tom wu o» e$ © oe "m e= ۳ ¿Y Ya 
Fi Gramed- 5 A AST Vs , pS’ tA + pe . 4 y^ A Pays 
a, . January 27, 196930 , +, + e 
LE tw 10 date ۰ a "e f$ ٩ ۰ ب‎ 3 
W ‘i, Number of Shares (1) 10,0007 : 0 25,000 8,000 ۰ 87,500(7) 
ayy ‘Average Opt ion Price ١ ^P Ets EZ". ^. 
"PU. per Share (1) 4 $1469 ^ ۵ ' $1469 . - $1469 N $14.69 
de aereo ۳۹ p. Ko ri .د ع‎ ML a 
* January 27, 1969 App 4, vf e. A ae 
یب‎ "lo date ' Es WT) ' ^ 
y کر‎ — lli ó— " «o qu i“. y. ITA Y S 
Lû Number of Shares ¢ * ووب‎ 4 fe ور‎ 63,750 * —. 63.750 
1 ¿LA erez te Option Price * ویو‎ 0, ua o, 2 
" ^ ftions Exercised — n $793,751 - +. $793,751 
+ nie: e ‘thet Value 1 ‘ > T Le 
7 ja 5 pi thet ie ۰ ور‎ t 4 01 [Sa ۰ 
oat, Ope a wed ٠ — > =t $1,430,391 | — _ , 3۱,430,291 ۰۵ 
bas Unexacrciscd at e ^4 * ۴ ira ? y . ١ ۳ (^^ | i 
> March 6, 1970۰. اع‎ r - ٠ 
سک‎ di 4 es, ^ 
Ple - Number of Shares 10,000 « 25,000 , £8,750 ٩.0۷۷ ۰. ۰ 191,250 
1 Average per Share Based ae : ae? ١ 
i£ م‎ on Original git : ٠ ١ , : 
میب‎ + 60۵۱۱۵ Price ۰, $23.0 ^^ $23.00 $11.70 ۶21۰0 $1641 
us Averace ner Share Based 1 
de on Modified ۳ .. d , 
sw.) ا‎ " 4 . ‘ 1 0 44 
12 ۳:۹۱ Option Price V1) $1469 ۰4 $14.69 $ R92 «fa 49 $1230 
pu f!) On January 16. 1970. the Compa y modified the opti»n contras u^ bM ULA Orf Plan « 
J SMA 10 perma exercise of the opinions previously granted at higher p $149 the lait mos sle 
Vg, on January 16, 1971); provided acer, the sand options f her 4 449 Exp ite prod 
f Detecen ihe expiration of the t fw unter the t t ^; att afd Jenuery 1%, ۶ 
Var end oni, ۱ the extent not pre + ent ed, 1 t 
4M) Does ne t ۱۹۱۵۸ of m for ét heres mued to certa: Tar 2 e € 4 "rg e tx | 
م‎ y year ended Jen op. ^s $ TE a^ a ere ophon price of $25 1 d .ی‎ A ONO or a~ 
2 » ها‎ thote op am J on y? 8 à AUR | 
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E A A -—- 


۰ IE 
21 )T 1 t Apr 1 0 1 Jo sent t 
al] E hart 1 nc 1 4 eti 3 1 xy 
tatem for t 11 ect 1 are er t e held 
on June 71 yy of that stice prox state 
ment is annexed hereto as Attachment "9", The proxy state- 
ment "ontainc u € the hea 1 tock Optio the 
۷ 
following d cript with re cot t the ti | of tho 
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AME CE 
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. h^ following tabulation shows as to Cestas” ~ "eco fS and » und as to “all direcion and 


mar" 
ty, officers as a group (i) the amount of option wd ۶ ۲۳۳ cf the prev ious ful 
"gû *. fiscal year, (ii) the amount of shares acquired " ۱ terce of 
e "y granted since th date or prior thereto, and (ni) e oo beet to all 5c 
AL 4 Cped options held us of M $. 1971 ۱ 
١ : ٠ . 
أو‎ ares of Common Stoc x . an سس و‎ 
/ 6۰4 è LEE [E ue lee ۰-4 09 m 
Gomes eget 1 lanar ۰۱ .. + Ome 
(i) Granted — 


„January 26, 1970 to date: + i : S 
Number of Sharcs - ۴ ” 0 
Avesage Option Price 
per Share ‘ $1449 
(ii) Exercised 
January 26, 1970 to date , ۳۹ 
aL V... Number of Shares y =. = 38,250 -— 36.2% 
4937 . Aggregate Option Price E 
1 ( Options Excrcised — $233,550 $233.59 


, 
» 

qe Acercestc Market Value 
5 of Shores on Date 


he I Options Lacrciscd ~~ . 57676 9 $767 4M | 


p^ (iii) Uncacrciscd ^ ' 
€ March $, 19 ^ 
. - ۰ ۰ 
ul Number of Share 10,000 25,000 50,50 2 000 112.500 
A Average Per S! B 1 , 
-. ١ on Orig i LJ ` 
PX o OF Price $23 00 $2) $1* 4 $230 $194 

/ 3: A 5 

à Avgage Per Shore ۵ 

on ۵۵ " v. 
" *Opiion Price (2) $14 69 81۱4 69 $11 4 - $13 0$ 
, 

" (1) Mr. Zwiebach died on January 14, 1971. His options must be eiun ws (4) monti of tw 
UY dare of hn death 
M (2) On ۱:۵ 16, 19° he 1 pany modified i^e opion ۱ ' ¥5 Sack Or Mae 
* a to forme eat ۲ pons provipuasiy gamed ٩۱۰," € 4 el 

Sea ° e^ January 16, 177". pro however, hat ved T ۲ ۲ 4) 4 9 dunt, the m 
"" beeen the expirar Of ihe he year term y ۲ the 07V s et ^d 7وا‎ 
fus ^ w 8nd oniy to he extent n pre wiy etertned 5 
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Si. res أن‎ Common Stock 
۱ AL Directors 
end Oficers 
Donald & Frederica Solomon Here Ra Alvin € ووه‎ Group ۰ 
pas $e Sw. Dpt سس تسا سول سس‎ 
۱ — «pa 4 > sg 
© Sanmary 31, 1971 5 dc AR BNET Ay 2 ee E + > » 
ie “date: - و موی‎ rA OME gh Myst وا‎ 
x RM j Jis 
Number of Shares ۲ ae عو‎ — c a .. 0 
SUC Average Option 5 “ع‎ Ji a SON . 
, Price per Share = — 0 o م‎ — + $27.23 
ae ~e : : ` 
7 (ü)Excteciwd— 5 e 9 : 
January 31, 1971 : = e 
a ' todat: - : - m : e's , y 
Nuniber of Sharcs — / — — e . {~ 
Aggregate Option i epe ed 
Price of Options ? S E s 
| t5, Exercised — — * — — — 7 . = 
; Aggregate Market $ Ha É e کم‎ ١ 
^ . Value of Shares 3 AA, i ۱ e E E o. ` 
9 + vn Da:c Options : " Sk Us ف‎ > 
` Exercised — — — — — fè ع‎ 
(i } Unexercised at 3 i e م‎ 
April 5, 1972: > s » 6 
^ à E Bil : 
+ , Number of Sharcs 10,000 — 50,500 , 0 5,000 1,000 100,000 
Avcrage Fer Sharc : : 
Based on Orijinal : 
.. Option Price $23.00 $15.94 $23.41 $23.00 $24.57 $19.27 
Ld E 5 


Average Pur Shure 3 
Based on Modified 3 ‘ 
So. Option Price (1) $14.69 $11.04 $14.69 $14.69 $14.69 $13.10 
Ge. i3 1 . 
1 Af 1) On January 16, 1970 the Corporation modificd the option contracts under its 1968 Stock Option Plan so 
is 0%) @ a» to permit exercise of the options previously granted at highér prices at $14.69, tho fair market valuc 
pad — on January 16, 1970; provided, however, that said options may be caercised at $14.69 during the period « 
AST a pe 
[1 


£: 


۰ oo the expiration of the fixe year term under the original option contract and January 15,1975 >» ; 
ya only to the extent not previously exercised. s . 
2 E 8 
Es E $ é j è 7 > 
۰ . $a 
a oL + 6 MIL bos ا‎ 
23. No objection to the action cf the Committee 


and/or the Board taken on January 16, 1970, or to any of the 
foregoing proxy statements was made to Vornado by plaintiff 


prior to the institution of this suit on December 29, 1972. 
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24. None of the option rights created by the 
Stock Option Committee's action on January 16, 1970, have 
been exercised. Attachment "11" annexed hereto is a 
schedule of shares acquired pursuant to the exercise of 
options under t e 1968 Stock Option an and the name of 
the optionees exercising said options. The number of shares 
acquired by optionees through exercise of the options issued 
pursuant to the 1968 Stock Option Plan totalled 9,900 shares. 

25. The following five individuals who were members 
of Vornado ' 5 eight-man Board of Directors on January 16, 
1970, had been granted previously under the Plan options to 
purchase the following shares and their rights under those 


options were affected by the actions taken on January 16, 


1970, as aforesaid. 


Optionees Under No. f Optior Lxpiration Date 
the 1968 Plan Shares _ Per of Option . 
Donald B. Gomes 10,000 $23.00 July 16, 1973 
Alvin C. Martin 1,000 24.57 October 28, 1973 
Frederick Zissu 25,000 24.57 October 28, 1973 
Murray J. Siege 25,000 23 July 16, 1973 
Leo Zweibach 8,000 23.0 July 16, 1973 


Murray J. Siegel and Leo Zweibach, off'cer-directors 
and Solomon Rogoff and Horace R.Zimmerman 


both died in 1971, 


were electtd to the Board in their stead 


26. On January 16, 1970, Vornado had cont. © if 
f, Zimmerman, Siegel, 
Vice President 


yment under the 


sti 
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contract 5 that time terminated 


to each of following 


Frederick Zissu November 30, 


Solomon Rogoff November 
Horace R. Zimmerman 
Murray J. 
Donald B. 
Leo Zweibacn November 


Edward Feldman November 3 


None of these contracts were subject to earlier termination, 


unilaterally by Vornado. 


On January Directors 


of Vornado declared a stock dividend on 


its common 


stock divi 


exercise of optio 


per share for the exercise 


per share. 


without 


record 


amount 
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28. Annexed hereto as Attachment "12" is a daily 
breakdown of market prices of Vornado's common stock on the 
New York Stock Exchange from January 2, 1968 through June 29, 
1973. 

29. Annexed hereto as Attachment "13" 15 the 
notice of the annual meeting of stockholders for June 3. 
1969, and the proxy statement relating thereto. 

30. There are in excess of 6,596,751 shares of 
Vornado common stock issued an. outstanding, which are held 


WC 


by approximately 9,028 shareholders. Attachment "14" s 


annexed hereto is the annual report o 


and Attachment "15" 1s the annual report for 1972. 
DATED: New York, New York 
November 9, 1973 


GARWIN & BRONZAFT 
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UNITED STATES DISTRICT CCU! 
y TILERN DISTRICT or NEW YORK 


OS SS SE EEE A‏ كا 


ESTHER JACCLY, 


Plaintiff, - 


y - £ 72 Civ. 5461‏ ه 
¿ALFRED D. AVERELL, CHARLES M, :‏ 
LOWARDS, JR., DONALD B. COIS,‏ 
: و6662 ALVIN C. MARTIN, SOLOW‏ 


S] A*T ٩ t3. A 32 -+ ۱۰۰ ۸ 
STANLEY SINON, HORACE R, و انا ت21‎ 


VRE DERICK ZISSU and VCULIADO, EC., : 


Defendants 


. 
.. 


dd ~~ ~7 


AD ++ 
4. PPLARAN ES: 


ARV 1 E BRO} IZAFT 
1501 Broadway ` 
New York, NCW York 10036 
Attorneys for Plaintiff 
VINCENTI € SCHICKLIR 
225 Broadway 


New York, New York 10007 


Attorneys for Defendant 


LAURENCE W. PIERCE, D.J. 


ATP LOAN? OPTION 
1 ! 11 ۷ 


On December 29, 1972, plitntilí, a shareholder 


of Vornado, Inc. (Vornado), instituted this stockholder's 
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ierivative action alleging that the defendants had violated 
‘he common law end Sections 10(b) and 14 of the Securities 
Exchange Act of 1934, by causing Vornado to amend certain 
rualified stock option agrecuents granted to officers and 
«mployees of Vornado, in violation of a certain Stock 
Cption Plan adopted by Vornado on April 16, 1968. After 
retrial conference, tho parties entered into a stipula- 
tion of facts and have agreed that “this action shall be 
adjudicated with the same force and effect as if a trial 
had been held and the . . . agreed facts and attachments 
had constituted the evidence at the said trial." 1 will 
therefore decide this matter as if a trial had becn held 
vefore me, 
4. FACTS 
Vornado, Inc. is a Delaware corporation with 
its principal place of busincss in tha State of New Jersoy.(23).* 
On April 16, 1968, the Loard of Directors of Vornado adopted | 
tue Vornado 1968 Stock Option Plan. (#5). Neither و‎ | 
certificata of incorporation nor its byelavs contain any 
provision requiring shareholder approval for the granting 


EI SOPE Rg SER # ۳7 
* The numbers in parenthoses rcícr to the appropriate 
mumbered paragraph in the Stipulation of Facts. 
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of stock options to officers and employees. (77). However, 
in order to qualify under the Internal Revenue Code of 
1954 a stock option plan must bo approved by the share- 
holders. Accordingly, a copy of tho plan and 32 ۶ 
description of it wore included in Vornado's May 6, 1968 
proxy statement which was forwarded to Voznado's stock- 
holders in connection with Vornado's June 6, 1963 annual 
meeting. (46). The sharcholdors of Vornado approved the 
plan at that meeting. (77). 

The plan, a qualified stock option for purposes 
of section 422 of the Internal Revenue Code, ($7) authorized 
the issuance of options to purchase a total of no more 
than 297,000 shares of Vornado's common stock. (49). In 
pertinent parta the plan provided as follows: 

2. Stock Subject to the Plan. Cptions may 

be granted under the Plan to purchase in 

the aggregate not more than 297,000 shares 

of Vornado's Comon Stock, par value $.04 

per shore ("Corz:on Stock"). Any shares 

subject to an option whích for any reacon 

expires or is terminated uncxorcised as to 

such shares, shall again become available 

for options under tho Plan, 

3. Administration and Selection. The Plan 

shall be administered by a comittee designated 

as tho Stock Option Comaittee ("Comitteo") 
consisting of not less than three nor wore 

than five diroctora of Vornado to bo appointed 

by, and to serve at the pleasure of, the Board 


of Directors. The Committee shall havo full 
powor to interpret the Plan, and to establish 
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and amend rules and regulations for its 
administration. The Board of Directors may 
from time to time appoint members of the 
Committees in substitution for or in addition 

to members previously appointed and my £111 
vacancies, however caused, in the Comiittea, 
The Committee shall hold its mectinss ^t such: 
times and placos as it shall deca advis»ble, 

A majority of its members shall coustitute 

à quorum, Action of the Committee Shall be 
taken by a majority of its members at the 
meeting. Any action may be taken by a written 
instrument signed by a mojority of the monberse 
and action so taken shall be fully as effective 
as if it had been takon by a vote of a majority 
of tho membera at a mecting duly called and 
held, 


5. Option Price. Tha purchase price of the 
Common Stock under cach option shall not be 

less than the fair mart:ct value of the Connon 
Stock on the date the option vas granted. Such 
fair market value shall be determined by the 
Committee consistently with any rules or rcgu- 
lations applicable to "qualified stock options". 


6. Term of Options. Tha term of each option 
granted pursuant to the Plan shall be for a 
period not exccedinz fiva (5) ycars from the 
date of granting thorcof. Options shall ba 
subject to earlier termination as hercinafter 
provided, 


8. Prior Outstanding Options. Any option 
granted to an optionce shall not be exercisable 
while any options previously granted to him to 
purchase Common Stock at a higher price under 
this or any other option plan of the Company 
renin outstanding within the meaning of 
Section 422(c)(2) of the Code. 


13. Amendment and Termination, The Committee 
may at any time suspend or terminate the Plan 
or amend it from time to time in such respects 
as it may deem advisable to provide that options 


7 
- 4 «= 
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Granted hereunder my qualify as “qualified 
stock options” under the Ce" or any co: orarable 
provisions thoreaftcr enacted and conform to 

any change in applicable law or to 22 1ن‎ 8 
or rulings of administrative arencics, or may 80 
amend it in any other ۳6۵۵۵۵6 not involving 

a substantial departuro from the principica 
herein sct forth. lo amcndmenat by the Comittee 
shall serve to alter the class of persons eligible 
to receive options hereunder, or, execpt na 
provided in Section 12, increase tho rv:lnun 
mumbor of shares with respect to which options 
may be granted heraundor, Unless sooacr termite 
nated by the Conmittce, the Plan chall terminate 
on June 3, 1973. 


15. Effective Date of the Plan. This Plan 

shall be submitted to the stockholders of Vornado 

at the annual meeting in 1968, and 1f approved 

by the stockholccrs shall become effective on 

the date of such approval. 

Pursuant to the plan, the committee, during the 
next year and a half and up until January 16, 1970, granted 
“o approximately 363 officers and cmployees of Vornado five 
year options to purchase an azprogate of 283,500 shares of 
Vornado's cormon stock at prices ranging from $23.00 to 
$25.07 per share. The prices were cqual to tho market 
value of the Vornado shares on the date of the grant. Among 
the sharea optioned, tha corzittce granted options to 
purchase a total of 69,000 shares to officers who wore also 
directors of Vornado at the time of the issuance of the 


tions. (210). Individual stock option asreements vera 
op H S 


entered into with cach of the officcra and employces of 
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Vornado who received the aforesaíd stock options. ($11). 

By January 16, 1970, the market value of the shares 
of Vornado common stock had fallen to $14.69 pcr share. (#12). 
On that dato, tho committee, all members being present, mot 
to discuss modification of tho outstanding option agrcecents 
and adopted the following resolution: | 


RESOLVED, that the Stock Optíon Con.ract: 
issucd to employecs of the Corporation under 
the 1965 Qualificd Stock Option Pla» shall 

be modified so as to provide that the option 
can be cxcrciscd at a purchase price equal 

to today's fair market value for a five-year 
term, provided, however, that the option to 
purchase at today's fair market value shall 
not bo cxercisable prior to the expiration 

of the original fivo-ycar term and provided 
further that the numbor of shares that an 
employco c^; purchase at today's fair market 
value shail bo reduced by the number’ of shares 
purchased by him upon any previous exercise of 
a stock option contract under the 1968 Qualified 
Stock Option Plan, and it is further 


RESOLVED, that amended Stock Option Contracts 
are to be prepared in accordance with the above 
resolution and that tho Chairman of the Board 
or the President of the Corporation is authorized 
on behalf of the Corporation to sicn said 
contracts and that the Secretary of the Cor- 
poration attest such signature. (412). 
Following the adoption by the committee of the 
foregoing resolution, the Board of Directors of Vornado, 
on the same dato, unanimously ratified, adopted and approved 


the resolution of the Stock Option Conmittee. (13). Vornado 
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mediately thereafter entercd into an recroant with 
employees 
wach of the approximately 363 Vornado/holding options 
under the 1968 Plan implementing the January 16, 1970 
resolution of the comittee as ratified by VornoJo's Loard 
of Directora. (#16). Specific stockholder approval of 
the action of the comitteo and the Board respecting the 
cptions under the 1968 Stock Cption Plan was neither 
sought mer obtained. (719). 
On or about April 30, 1970, Vornado sent to 
ell of its shareholders a notice of meeting and a proxy 
statement for the annual sharcholdcrs meeting to bo held 
on June 2, 1970. (220). The proxy statement described for 
each officer and director of Vornado the number of options 
granted since tho beginning of the previous full fiscal 
yoar, the number of shares acquired throuzh tho excreise 
oí options granted and tho nuiber of sharcs subject to 
unexercised options as of March 6, 1970. In addition 
the proxy statorent included tiic following statciont: 
On January 16, 1970 tha Company rodificd the 
option contracts under its 1963 Stock Cption 
Plan so as to permit excreise of the options 
previously granted at hicner prices at 514,69, 
the fair market valuo oa J^nuary 16, 1970; 
proviced, however, the 0 options may be 


exorcised at $14.69 durias the period betveen 
the expiration of tho Live year term under 


the original option conir-^ct and آل‎ ۲۲۱۱۱2۴ 15, 
1975 and only to tho ۰۰۰: ıt not previously 
exozciocd, 


eT. 
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, , 


Substantially cíuilir proxy statcronts vcre 
sent to the stockholders prior to tho annual meetings 
held for the years 1971 and 1972. (21 6 22). 
B, DISCUSSION 

Plaintiff charges that the Januiry 16, 0 
amendment to the 1963 Plan is nul! ind void since it 
was violativo of tho terms therco., It is further Alleged 
shat at least 50% of the 07۲۵ وم‎ voro unjustly 
enriched by reason of tho 1970 an-acmeant and that such 
action constituted wasto and spoliation of the corpany's 
888668۰ Plaintiff also claims violations of section 10(b) 
of the Securities Exchange Act of 1934 and Rule 10(b) (5) 
promulgated thereunder as well as sectio- 14 of the Act 
founded upon tho claimed fallure to disclose the alleged 
corporate illegality. The defcadents, in substance, contend 
that the action taken on January 16, 14/3 constituted tha 
granting of new options under tho 1968 Plen and that such 


action was just a routino maaasemcnt decision pormitted 


| by the plan and in no way ín violation thereof. The defen- 


dants, of course, also contest the socurities violation 
chargo., 
This caso is on all fours with the recent decision 


of Judce Sylvostor J. Ryan of this district in Valtzer y, 
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Billera et al., Civil No. 72-2052 (9.D.H.Y. filed May 23, 
1972). (The parties herein havo acknowledzed the applica- 
bility of Judge Ryan's decision.) I find that opinion 
persuasive and will adopt its reasoning herce, 

In Waltzer, USI, a Delaware corporation, adopted 
a qualified stock option plan in 1967 which was approved 
by its stockholders. The rlan was almost identical to 


Vornado's particularly as to the term of the option being 


five yoars from thc date of the grant and the option price 
ting the fair market value of tho stock on the date 

of the grant. 

Options wore granted pursuant to the 1967 rian 
at prices ranging between $20.50 and $35.50.' Ly July 
1970, however, tha price of USI common stock had 0 
to about $12.00 pcr share. TFollowing a manazcment proposal, 
tho committee on July 16, 1970 passed precisely the idont!- 
«al resolution that Voraado's commílttea had passed on 
January 16, 1970, namely codifying tho original option by 
reducing the price of the option to tha fair mrket value 
on the date of the mectins and allowing its exercise between 
the expiration date of the 0111531 option and July 15, 1975. 
However, whereas the comittee in ۲۰۵ that adopted the 


resolution azondin; the option on July 16, 1970 was comprised 
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of dircctorr «ho could not be granted options undor the 
plan, the committee in the instant case consisted of 
three directors who had received options prior to 
January 16, 1970. Further, USI's Board of ۵ 
took no action on tho committee's resolution, wicrens 
here the Board of Directors which ratificd, adopted 
and approved tho comaittce’s January 16, 1970 resolution, 
includod five directora who were optionces under tho plan 
on January 16, 1970. Im both casc3, manazgezont neither 
sought nor obtained sharciolccr approval of the ۰ 

The defendaats herein as the defendants in 
tj ltzer contend that the plan porultted the granting of 
consecutive options on the samne shares to the sane 
individuals. They first assert that section 2 of tho 
plan in no way prevents the corporation fron granting 
such "tandem options". The last sontence of that section 
provides that "[a]ny shares subject to an option waich 
for any reason expires or is terminated unexercisod as 
to such shares, shall again become available for options 
under the Plan. The defendants argue that "[t]here is 
no indication that tho Plan conterplated that [such] later 
options could not ba granted until the prior options expired 


or wore terminated [and that] the best argument that the 


v Mi = 


Decision, Pierce, D.J., dated Jenuary 16, 1974 


plaintiff has 18 that this provision of Section 2 of the 


Plan is entirely neutral." Defendants’ Tero. at 21. That 


argument was aptly answered by Judge Ryan in V:3lt-cr as 


According to defendants, the 1967 Plan 
permits tho grantinz of consecutive options 
on the sama shares to the sama individuil. 

In other words, cefendants assert thit under 
the plan USI could grant an option on 10 
shares of USI common stock to employce X 

to be excrciscd within five ycare and at 

a subsequent date, before the 83 

of the five years while the option ۵ 

still effective, grant another option on 

the same 10 shazes to employee X for a 
five-year period but to be exercised between 
the date of tha expiration of the first fivc- 
year period .3d the expiration of the second 
five yerr peri d. Pxamination of the language 
of the 1967 plan indicates that the -bove 
interpretation is crroncous. Paragraph 2 of 
the plan provides that: 


"Tf an option shall expire or be 
terminated for any reason prior 
to the termination of the Plan 
without having been exercised in 
full, the unpu archased sharas 
subject thereto chill ۵ 
available for ot! oth-r options | under 
the Plon." (emphasis added) 


In other words, the language is clear that 

a new option shall not be granted with respect 
to particular sharcs, which are alrendy the 
subject of an option, until the first option 
has expired or been terminoted, Accordingly, 
under tho Plon, the July *6, 1970, 6۵0۵8 
whereby ncw options were ‘ranted with respect 
to particular chares al: -cady subject to existe 
ing options, were invalid. The fact that the 


2 c 


follows: 
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new options could rot ba exercised until 
after the ter.aination of the existin: ceptions 
does not chance this 52717816. The lan-uage 
of paragraph 2 prohibits the grantin of 
options with respect to sharcs subject to 
existiu; options. 


It is true tht uncor tho Dy-1-:55 anl Corti 
ficate of Incorporation of USI, soc کل‎ 
approval is not recuired to instituto a sto 
option plan. Noevercheless, USI includ:d this 
langurse in tha 1907 Plaa and subnitted it for 
approval to ics ctoc!.holdors. Accordingly, 

the minasemcat of USI and the Uurecutive Inecative 
Compensation Committee wove not justifled in 
amending the 1967 Tlin in c: 223 of Para- 


qt. , 


graph 2 without obtiining sharcholeer sporoval., 


Gottlicb v. دج‎ C mical Corn., 33 Del. 
Ch. 212 90 A.Zd CoU (1:32)5 Vin Vin! eln v. 
Gcaczal Motors Com., 44 F.Supp, JOO (S.D.N.Y. 


1942), Valtzez ab Yell. 

The defendants argue, however, that the language 
of section 8 of the 1963 Plan relating to prior ۵ 
options conclusively demonstrates that tho plan conterplated 
the granting of options relatin; to tho cano stock covercd 
by options previously granted provided that tha later 
options could not be oxcrcíscd until the expiration of 
the prior options and only with respeet to unacquired 
stock subject to the prior options. Tho short 2ncwer 

this is that section 8 morcly addresses itself to the 

quite likely possibility that an individual could very 
well have options which had beca sranted on different 


cites and consequently tho optica nríces would be different. 
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In such a case the section provides that the highor priccd 
option is to be exercised first. This section says 
nothing whatsoever about the granting of consecutive 
options on the same shares to tho same individual, If 
such was the intended result a cryptic minor was cer- 
tainly chosen to achieve it. The Court feels that a wore 
reasonable explanation for the language of section 8 is 
that it was intended to cor:oly with one of the require- 
ments needed in order to quilify the plan as a Qualified 
Stock Option Plan under the Internal Revenue Code (section 
422) and thereby provide tie option holdwrs under the 
plan with the appropriate tax benefits, 

In addition, the defendants suggest’ that the 
substance and effect of the action tiken on January 16, 
1970 constituted a grant of new option rights or new 
options to the optionces. They assert that "Vornado 
could just as well have implemented its decision to srant 
new opticns under the Plan by catering into entirely 
new option contracts not exercisable until the expiration 
of the original contract."  Doferndints? Nona. at 4. 
While what is meant by this is not totally clear, the 
Court takes it to bo an assertion of the possibility 


that on January 1C, 1970 tic optioncos and Vornado could 
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have agreed to terminato the cxícting 1963 options and 
then could have entered into new option agreements, | 
The Court disagrees with the defendants’ position that 
this alternative presented "purely a matter of forn or 
mechanics-not ono of substance." Def :dl»nts' Noa. at 
4. 

The infirmities of this proccdure were pointed 
out by Judge Ryan in مهد‎ as follows: 

he Internal Revenue Coda of 1954 provides 

that a persen must exercise all options 

granted to hiu at a higuer price 0 

he can exercise an option at a lover price. 

If an option is caaccllcd and another 

option issued at a lower price, tho second 

option cannot bo exercised until tha first 

option would have expired. Valtzcr at 11. 

Consequently 1f on January 16, 1970 Vornado 
and the optionees had agreed to rescind the 1963 option 
agreements and enter into ncw oncs at the lower price, these 
new options, as the defendants admit, could not have been 
exercised until the expiration of the original options. 
As a result between January 16, 1970 and the expiration 
dates of the higher priced ceptions, Vornado's employees 
would have had no exercisable options and any emp 106 


leaving the Company during this period would have been 


deprived of all his options. Norcover, in order to achieve 
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optionee why he should agree to terminate his options” 
and this "would have entailed extended discussions." 
Waltzer at 11-12. 

In view of the above, the Court finds that 
neither consecutive or "tanden" options or new options 
were contomplated by the plan as tho defendants —— 
and that on the contrary tho 1970 amencmont was not 
countenanced by the plan. It thcrofore concludes that 
the amendment and the options cranted pursuant to it are 
null and void. 

As noted the plaintiff also claims that the 
1968 proxy statement violated section 14 of the Securities 
Exchange Act of 1934 since thoro was no indication in that 
statement that the basis for setting the option price 
could be amended. The plaintiff further claims that the 
proxy statements for tho years 1970 through 1972 inclusive 
wera also violative of this section since the stockholders 
wore not informed that the 1963 Plan did not permit the 
amendment. Finally the plaintiff contends that the defen- 
dants’ activities in amending the 1963 Plan violated 
section 10(b) of the Act and Rulo 10(b) (5) thereunder. 

The very camo claims vero raised before and ۵ 


by Judge Ryan in Valtzer. Ac to tia 10(b) allepition Jue o 
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Ryan wrote that "(t]he agreed facts and attachments which 
would constitute the evidence at trial do not show 'dcceit, 
with[hoding] information or misstatement of material fact.' 
O'Neill v. Maytag, 339 F.2d 764, 767 (C.A. 2, 1904)". 
Waltzer at 13. 

Similarly, here, there is no evidence that the 
defendants intentionally and knovincly violated the pro- 
visions of the 1963 Plan. As the Court stated in 1 
v. Maytag, 339 F.2d 764, 767-63 (2d Cir. 1964), “where the 
duty allegedly breached is only the general duty existing 
among corporate officers, directors and sharcholcers, no 
cause of action is stated under Rule 10b-5 unless there 
19 an allegation of facts amounting to deception." 

Likewise, the Court finds no violation of section 
14 of the Act. Each proxy statemcat for each of the share- 
holders meetings subsequent to January 16, 1970 disclosed 
the modification of the option contracts under the 8 
Plan, the price of exercise of the option and the method 
of computation and the period for excrcise of the modified 
options, Further the proxy statcmcnt for the 1963 mecting 
in addition to ex,.aining the 9۵ of tho plan adopted 
by the Board on April 16, 1965 sct forth the complete plan 


as an exhibit to tho proxy state-ncnt. In short, thoro was 


Decision, Pierce, D.J., dated January 16, 1974 


ro false or misleading statement in tho proxy statements 
¿nd accordingly no violation of scction 14 of the Act. 
“he fact that the 8 subsequent to January 16, 
970 did not state that tho amendiucnt violated the 1963 
“lan does not constitute a violation of section 14 of tha 
exchange Act. Laurenzana V. tinbender, 264 F.Supp. 356, 
161 (E.D.N.Y. 1966). 
Cl. CONCLUSION 

The Court concludcs that tho January 16, 1970 
amendment violated the 1963 plaza and that the option 
agreements granted pursuant thereto ara null and void. 
The Court further finds that there has been no violation 
of section 14 or 10(b) of the Securities Exchange Act of 
1934. 


Settle order on 3 days notice. 


SO ORDERED. 


Dated: New York, New York 
January 16, 1974 


LAWRENCE W. PIERCE 
U, D, J. 


S. 


لله 


M; 


| 


| M | f ۳0 ۳۱ ! 


JAN 8 0 4 


5441 


not peared 
ce t E £ it 
t tually 
c 6 evidence 
ne matter 
t n 


nd directir 


" me 5 
t« r 
T 
lt ertain 
trary to the 
re, the 
i 


a سس‎ 

EM a À— 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRI NEW YORK 
Ded bim Mn dicis DE mE ع ع‎ d عن‎ Rp نت‎ p dmm Eid x 
ESTHER JACOE 

Plaintiff, 

` ۰ y - 
ALFRED B. AVERELI , CHARLES M DWART 
JR. , DONALD GOM LVIN MAI 
OLOMON ROCOFF, STANLEY SIMON. H 
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| of the Securities Exchange Act of 1934, 


defendants did not violate Section 14 or Section ۱ 


IT IS ORDERED, ADJUDGED AND 1 
1. The plaintiff have judgme 


defendants to the extent that thi igre 


on or about January 16, 1970, between defendant, Vornado, 


۱ 
and its officers and employees, which agrcements amended 
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2. The indiv 
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Vornado for damages if any, sustained by Vornado in 


onnection with the aforesaid agreement ۶ January 16, 


3. The defendant shall procure the ance llatior 


of said amends í 
the exercise of 
be permitted her 


of cancellat n i ] agreements shall be filed hy the 
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of 1934; end it is further ordered that 


3 5. Plaintiff's application for reasonable 
| legal fees and di rsements for her counsel 111 be 
| set down ! t ( rt f hearir t e! 1 
|| 
notice t« )rnad 11 ۲ the report r à it herein- 
above referred t ragrap! is bee 
5 1 further rder: t 
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AFFIDAVIT OF BERTRAM BRONZAFT SWORN TO 548 
MARCH 27, 1575 IN SUPPORT OF APPLICATION FOR 
FEES 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


E qa s -- 4 9-9 al 
ESTHER JACOBY, 
Plaintiff, 
-against- 2 Civ. 5442 (LWP) 


ALFRED B. AVERELL, CHARLES M, 


| OPA? T MT 


| JR., DONALD B. G 
SOLOMON ROGOFF, STANLI 8 AFF IDAVIT 
| R. ZIMMERMAN, I and 


" VORNADO, INC. 


STATE OF NEW YORK ) 
: 68. : 

| COUNTY OF NEW YORK ) 

BERTRAM BRONZAFT, being duly sworr 


8ays: 


That I am a partner ín the law firu of Garwin & 


Bronzaft, attorneys for plainti.f Esther Jacoby in the above- 


captioned Stock holder ; eriva e a 1 3 4 i lly ami 
| with the facts herei 
| 

T» 

۱ Deponent makes this affidavit in support of plaintiff 1 
|| application for compensation to be awarded her attorneys and 

accountants for the substantial services they rendered 1 the 
| 
|| successful p-^secution ot the above-captioned action. 
| 
|| 
۱ Were this hearing on fee to be held before ige | 
| 
i} 
i T ass t D4 ۱ pei 1 t ۹ e+ - ۰ Tas ‘ tc 
| Lawrerncte Ww. rierce, ^ riec iL 1 kd ter upo 8 ۳ 6 44615 و‎ | 
|| 
|| deponent merely would set forth a brief summary of the protiessiorn- 
| 


li 3 


1 
" 1 1 e ۴ 4 ۲ e . t 
al services rendered by pilaintiii 6 attorneys ana 6 tants 
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هم 


۳۹ 


we 
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Bertram Bronzaft, swern to 
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at 
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Leva 
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Affidavit of r 


h 27 1974 


Mar: , in support of af 
during the course of the actior r 
referred the matter o lainctiff's 
Gerard L., Goettel for a hearing, ct 
Magistrate Goettel w the 4 t 
action, believes an expande preser 

ERONOLOG 
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My firm was retained ir 
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into tne Ji Vorna ar 
co uct a thoroug 1 € 1gatior 
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& Co., & certified publ accounti 
repucatic in derivative a las 
us 
Prior t € ili the 
of the preliminary inve i; i 

matter, it is vital t : I 
of plaintiff's t l's i ial 
area ecal € € 1 1 

isually tri € ] t t 
oluntary r erwise as 

cc es 1 rel f it 
stitute only those actions which ¢ 
tionally strong likeli succé 
painstaking search for all of the 


es 


application for fees 

ing a suit, in order that 
tly do not find themselves 

s difficult to extricate 
initially required a 

le public materíal prepared 

y oth relating ) rna 
included the following 

reports, proxy státements 

tions sent by Vornado to its 

orm 10-K and monthly reports 
by orna for the Securit 
ion and also filed with the 

ange 

1 by ire 5 ar 01116 © 8 
EC à the New York Stock 

o Section l6(a) of the Secur 


sworn Lo 


Bronzaft 


f 
١1 


support 


Bertram 
in 


27 1974 


ot 


etf, 


law is conducted prior to instít't 


plaintiff and his counsel subseque 
in a hopeless case from whi it i 
themselves. 

Our Vornado investigatio 
and careful search of all accessit 
and filed by Vornado or prepared t 
Sources explored during our search 

(a) Annual and interim 
and other communica 
stockholders. 

(b) Annual reports on F 
on Form 8-K prepare 
and Exchange Commis 
New York Stock Exc! 

(c) Form 4 reports file 
of Vornado with che 


v 
3 

> 
2 
(t 


Exchange p 


c 


Exchange 


Affidavit 
March 


ffidavit of Bertram Bronzaft sworn to 


) 


arch 27, 1974 in support of the application for fees | 57a 
| 


| 
| 
| (g) Th« 
| 
| 


1 , ' 
daily market prices of Vorne“o s comm 
| ١ ١ , 
stock on the New York Stock Exchange tor 4 period 

| 

I 

| of year 

| 

| 
| An analysis of the ed during the urse 


| of our investigation led both my partner Sidney L ,arwin, @ 


s of extensive experience in the derivatiye 


lawyer with thirty yea 


field, ar me to 4 lude that a rather ve stockholders 
e 4 1 4 ' 1 , ] oe b 
| derivative action in Vornado's behalf wuld and should be 


commenced. 


The complaint that was filed on Decet 29, 19 is 
a testimonial to the research that had been cone anc tne 2b 4 
0 017281 8 Chat a ect í 1 Lertainiy a - i 0 € 
ive Y f rr ۳۹ ١ rr 1 
11 accuracy ar comp.iece t 8 wa rne Ol y E 4 € 3 
| 
| 1 f 1 t ي‎ ۲ 4 
January ib, 9 eci 1 12 1 favor 
The 1 alleges tha I ar ( irec of 
1 
Vv in 1 " + | 3 ٠ - t e 1 
vornaco, 4 eilaáware > 1 rati ” Y se E is traced 
on the New re tock ange, 4 € ‘ ,6 8 
Quali ti La 1 / 1 1 15 
A descript i a py é 1 werte 
Ct ai € 4 iy € w 
۲ ۱ ۱ 
١ ) , t 406 1 1 € ۹ ad 
T Lt a ai € 1 i 
approval i order is 4 14 ( 1 
1 1 te 1 j é » 
the ¿án à the a 1 ۳ 


۳۹ 


Pursuant t id: 


| 
| 
| ake 
| 


4 


March ?7, 1974 in support of application for fees 


to issue options to purchase r > more than 297,000 shares of 
Vornado's common stock. 
During the period from July 1968 to and until January 
e 
15, 1970, Vornado granted optionees options to purchase 283,500 
shares of Vornado's common stock at prices ranging from $23.00 
to $25.07 per share. 
n January 16, 1970, Vornado's Board of Directors, | 
| 
without prior stockholder approval, amended the option agreement$ 
outstanding under the Plan so as to permit the exercise of the 
options to purchase Vornad. shares at price of $14.69 per share. 
The amendment provided, however, that the said options could | 
only be exercised at $14.69 per share during the period after 
the expiration of the origiual option agreement and January 15, 
1975. 
The complaint alleged that the January 16, 1970 amend- 


ment was null and void because the 1968 Plan specifically 


provided that Vornado's Board of Directors was not permitted, 
without shareholder approval, to modify the option so that it 
would be exercised at a price less than the fair market value | 
on the date it was granted, nor to modify said option to extend 


| 
| 
the period during which the option could be exercised to a period 


It was further alleged that the January 16, 1970 | 
options were null and void because there was no consideration for 
the modifications and that at least 50% of Vornado's Board of 


Directors were optionees-beneficiaries of the January 16, 1970 


| 
| 
| 
| 
| 


modifications. | 


Affidavit of Bertram Bronzaft sworn to sad 
| 


b 


ffidavit of Bertram Bronzaft Sworn to 
~ 7 / 1 > 5 ۲ p 
March 47, 1974 in Support of application for fees 


The complaint alleges violation -f Sections 10(b) 
and 14 of the Securities Exchange Act of 1934 ("Act") and 


SEC Rule 10(b)-5 promulgated under the Act and the common law. 


Jurisdiction is predicated on Section 27 of the Act 
and diversity of citizenship. 


The complaint Sought to void the 


modifications, enjoin exercise the options as modified and 
asked for an accounting of all profits realized by optionees 
whose options had been modified, 

Deponent's office was aware from its research 
Waltzer v. Billera, a stockholders' derivative action that 


had brought on behalf of U Industries, In 
facts and law earlier in 7 that modifi 
agreements been undertaken by ma 
to resuscitate options where the 

ne time th 


before Judge Ryan, o 


matter was then sub 

motions for dismissal and Summary judgment. 
the corporations that engaged in the modifica- 
tion, sought stockholder approval of the modification, whereas 
a number of companies such as USI and V ado had determined not! 
to bother going back to the shareholders, 
in the plans to the contrary. 
Interestingly 

initial research for a 


to explore the possibility that the 


the option agreements was violative of ne Intern Revenue 


Code which had not been &lleged in our Waltzer complaint, E | 


filed a notice of appearanc 


Affidavit of Bertram Bronzaft sworn to 60 
March 27, 1974 in support of application for fees 


to 
مم‎ 


many hours of research later, we concluded that the Int 


Revenue Code was the one relevant statute that the defendants 


I 
| 
I 
| 
۱ had not breached by their acts. 
| There was no question in our minds that in order for 
| plaintiff to suceed م1‎ the prosecution of the actíon, counsel 
would literally have 'to make law", as no Court had ever ruled 
| on the legal propriety of the modiciations of the type under- 
taken by Vornado, without prior shareholder approval. 

Soon after the filing of the complaint, the United 
States Marshal was able to effectuate process on the following 
1973; Stanley Simon - 


| defendants: Solomon Rogoff - January 3, 


January 2, 1973; Horace R. Zimmerman - Ja 


, 


| Zissu - January 3, 1973 and Vornado, Inc. January 3, 1973. 


Vincenti & Schickler, Esqs., attorne 


, 


, 


| at 225 Broadway, New York, New York, 


for all of the above defendants on January 22, 1973, and has 
remained counsel to said defendants to date. )n February 8, 

| 

| po E x 5 " " 

| 1973, the same law firm led a notice of appearance for defen- 


danc Alvin C. Martin, who had been served with process in early 


the course of this litigation. 


After requesting and obtaining three stipulations 
| 
| Adi lo fond + 9 و‎ 
extending defendants to move or answer, each of tne 
| defendants in the action joined 1 i motion on or March 12, 197 
|| 
for an order pursuant to Rule 12(b) and 56 of the F.R.C.P. dis- 


missing the complaint on the ground that it fails to state a 


Affidavit of Bertram Bronzaft sworn to 61a 
|| March 27, 1974 in support of application for fees 
| claim upon which relief may be granted; and in the alternative, 


| 
| 
| : Te 
| granting summary judgment for the defendants herein, 
I 
| 


| 
, Es 5 | 
However, prior thereto in mid-February, deponent had 
|| reviewed the Jacoby file such as it was at the ti and had 
Per | 
| ) 
I! T od that -—— YT ES 1d = 1 ج ص‎ mat etal fam | 
determined that plaintiff would require certa material from ۱ 
4 
ll | 
1 the defendants in order to move forward with the 
| | 
۱ of the action. In that regard, deponent drafted, | 
i | 
1} || 
1 serve and filed a notice t produce ur t defendants | 
| 
1} | 
i| 
| which sougt documenta T ntained within the files 
| || 
| of the defendants rela g to the subject 1 r of 
| 
۱ ١ i t : ۳ EE A ady TS 
| the action. Included among the Rule 34 requests mace Dy 
| 
1] 
| plaintiff, was one for a ci f the 1968 Qualifie Stock Option 
I ۱ 
1} | 
| 
E 1 1 1 rar " Y 5 2 
۱ lan; and for oí all Boar Directors meeting 0121 0 
f 
H | 
li and committees thereof, which lated tc adoption and inter- 
|| | 
1} 
|| pretation and grant of options under the 1968 Pian and the + 
| i 
| | 
i e + ye int 4 y 
| ment in January 17 Xe ptit agreements entered into uncer) 
| | 
i} م د‎ | 
Ji the 1968 Plan. ۱ 
| | 
| On or about March 9, 1973, Vincenti & Sch ler, Esqs., 
| 
| | 
۱ &ttorneys for the defendants became aware f the heretofore 
| y 
H 
I á + 
1 mentioned Waltzer * illera acti SI), 72 Civ. 2054 (SJR) 
|| 1 CEDE 
| and wrote to Ra exton, the Coordinating Clerk, sking | 
11 I 
ti | 
| that J by v. a ltze: , be treatec as 
| related cases under Calendar Rule 13. In said March 9th letter, 
|| 
i] M vi oe وت‎ ep — ww > th | 
| Mr. Vincenti pointe out tne striking llarities etwec ne | 
: | 
two actions: i 
|| 
H I 
| " e at | 
| A comparison of 8 den trates | 


that the allegations contained in each of them are | 


ji almost 4 In each action, the plaintiff 


sues publicly neld corporations and tneir respec- 


~ 


| . . - 
: 1 1 
, | Affidavit of Bertram Bronzaft sworn to | 
| me^ ود‎ ۵ f) 1 " ۴ 7 
| March 27, 1974 in support of application for fees 62a 
| 
|| 
| 
| 
| 
tive directors for allegedly illegal actions 
in connection with 'qualified' stock option | 
$ , || 
plans adopted by the respective corporations. | 
In each action, the respective corporations, 
| in the late 1960's, had issued five-year Stock 
| - | 
| options to key employees at prices equal to 
1 the fair market value of the stock under the | 
| c id 
| plans. Thereafter, in 1970 when the price ۶ 
| the stock of each corporation had declined sub- | 
, 1 7 || 
ll stantially below the prior stock option prices, | 
|| the respective corporations issuec new five- | 
| year options at the lower 1970 fair market | 
| value, to the same pereons who held the prior | 
1 , t t | 
1 options. But, the new options could not be 
exercised until the expiration of the original 
|| options and, then, only to the extent the prior 
I 8 
۱ options had not been exercised. Such new op- | 
1 tions are commonly referred to among tax lawyers | 
|| as 'tandem consecutive qualified options.' | 
| | 
| | 
, | "bh. rd > eh hy د‎ 1 1 A ri 
۱ In each action, the broad legal question is | 
. i à | 
1} whether the issuance by the ective corporations 
i} of the new tandem consecutive options was proper." | 
1 | 
| | 
| | 
l Mr. Vincenti urged that the matter be transferred to 
| | 
|| 5 v 1 1 ۲ — | 
| Judge Ryan,who already had pending before him in Waltzer, a ۱ 
| — | 
| ۱ h | 
| trial of the action, predicated upon stipulated facts. ۱ 
e 1} | 
|| Ryan apparently refused to accept jurisdiction of the 


| | 
| matter and it remained within Judge Pierce's jurisdiction. 
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1 ) 
| 
|| | 
| 1 ۱ Q F ۰ H € i B + ^ 4 | 
| as March 9, 1973, counsel for the defendents had no only reali zad 
| | 
| i ار‎ à ۱ 
| the stríking similarities at all le: .¿s between Waltzer ۵ 
| | 
4 : : | 
Jacoby, but had sought to use sal similarities t ave the | 
case determined by the same Judge. 
Returning to Marc 12th noti of motion, 


it was accompanied by a Rule 9(g) statement and a 2' page affi- 


davit sworn to on March 9, 1973, by defendant Alvin C. Martin, who قل‎ a 


Affidavit of Bertram Bronzaft sworn to 
March 27, 1974 in support of applicat 
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Affidavit of Bertram Bronzaft Sworn to 
March 27, 1974 in 


support application 
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March 27, 1974 in support 1 application for fees 
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Defendant counsel continued to un 

+ + urg [ t t ho , fT E 

he urg icy they 86626 6 to the Court 1 1 1 0 8 
in the plaintiff's lawsui Counsel continue 
to decide he case as prt tly as possible si 
that the morale of tre many employee-optione 
ly affected because of the ul settled status o 
question. 

So that there be no question às to 
defendants took in their December 2, 1973 me 
respectfully requests that the Court scan thé 
memorandum Defendants < cede ing, lit 
point with an eye to nissal of tion 
that the January 16, 1970 am dment id not 
law, §10(b) of the Act le 1 - 14 

As to that as sometin ( all fo 
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L. Rep. 194,01 N , May 4 

Judge 6 J. 1 olding t 

type action ۲ the orporati 

was violative f the plan of tha 
not of any provi of the St ri 

Act of 1934) « as te ically i 

common law relat t rporá 

tions, i E t L wit a pi 151 

set forth in Parapra; t l 

stant actio | lan i t 9 

not contain su i ( é ‘ 

tandem opti 
solely on ! 1 € 


ffidavit 


0 


ffidavit of Bertram Bronzaft sworn to 7a 
March 27, 1974 in support of applicatíon for fees 


| 
| 
| 
of the U.S.I. plan, and that pln contained no 
| d d 1 
| 
I 
1 


provisions for the granting of tandem options | 
relating to stock subject to optio alrea 
outstanding, à 104 the ۵ lan in Para- | 
| graph 8, quoted above.. . . . ." | 
Il | 
(Emphasis supplied) 


. Plaintiff's Deci 


| | 

۱ in length, relíed heavily or idge Ryan's decision in Wal | 

| | 

| but was, in deponent' ir 1 well-thoi jut npr nsive 
t ۰ n deponer Lr , 8 ۸ Lnougnt our, c prenens. 

I 
|| | 
| e " , 

ll brief supporting plaíntiff's position on all of the relevant | 
|| a ۰ i : | 
| law.  Deponent, and to a lesser extent, Sidney L. Garwin, spent 

| 

| a great deal of time in its preparatio | 
| 

| : | 
| Defendants' c sel wrote at least two more letters | 
| | 
1 

| 1 1 are? arn " | 
1 to the Court urging the Court to resolve the matter prompt 

| 

1 " 1 ۳ 1 

|| in order to cure the morale proul« that had risen among tre 

| 

|| optionees under the Plan and in order to meet the January 27, 

|| 1974 date promulgated by the S st of Living Council for 

| 
| the granting of 7 al otio y Vorne | 
1 | 

, à 
Defendants el ent ple to the t for prom ess | 
of resolut were glaringly ir sistent w à fifty-four 
1 
| 1 , 4 1 . 
|| page brief disowning Waltzer, whi ad apparently been applicable 
| 5 وس و‎ ae || 
| 
| as far back as March 19 and certainly as of June 1973. 
lH 
| | 
| , only eighteen days later 01 Zi, ۱ 
| 1975, urned to favor with the defendants and ۲ 
| 
| counsel wrote to Judge Pierce as llows 
| I 
| "Beca exig ies, e corporation | 
| repared ecis ur 01 ased 
t 1 1 | 
| 1 zer iller: 1 MS | 
| Sec. I Les Me $ Z3. r ae | 
| ^. d 
1} per Judge K t [ orporation in | 
1 Januar 1970 was a tec ical iolation of the cor- 
۱ porati s 1968 stock tion plan and fore, 
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ffidavit of Bertram Bronzaft sworn to 


27 9 74 
27, 1974 in support of application for fees 
| 
by the parties in their Stipulation of Fact: 
f ' — | 
Deponent wrote to defendants counsel April .9/4 | 
| 
pointing out the discrepancies and not finding the initial 
answer responsive, wrote 4 second time on May 13th seeking 
specific explanations vis-a-vis apparent discrepancies, wo | 
|| 
months later, the defendants filed an exhaustive report and 
7% ۱ 
explained the discrepancies in such a manner as to be bass ally 
in line with the figures chat ha 1 been use in the Stípu- 
lation of Facts. With that, plaintiff's attorneys anc ۵ 
| 
tants felt satisfied that the «omputation supplied initially, 
taken with the additional materíal supplied July 16, 1974, effec- 
tively ended the accounting phase oi thís lawsuit | 
| 
There is no question that both sides agreed that 
options of 16 8 , 0 hares were voice as à irect consequence 
of the yurt's determination in plaintiff's favor he Court, 
in late November, i a hearing, reterrs the ( ing 
open íssue to Magistrate Goettel ra hearing laintiff's appli 
catio: r fees. Initíally schedule for Fe ary 28, 19; the hehr- 
| 
ing was ad'ourned due the illne f 6 's partner which 
caused a 56 2161015 time lem ir í ent’ ice earlier this 
year 
Depone t na see rit t 1 terrela ne waltzer 
| 
action a tnt t € € 1 5 4122815168 
۱ 
۱۵ 16۳66 sS 1 1 they lar, dere ints oor gta 
| 
statement that the tw ast we ril Line wni 8 
incidentally, dí: ot end witl ge Pierce's January 16, 1974 
decision. | 
In a relatively recent telephone conversation with 
Vito Vincenti, defendants' counsel herein, deponent was asked 1f 
we were 'scrious' in ing fon with thís fee application tr 
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| 10, 1975 stipulation whereby USI agreed to pay Garwin & Bronzaít | 


ffidavit of Bertram Bronzaft sworn to 
rch 27, 1974 ir support of application for fees 
record in the Court of Appeals, when all counsel in the Waltzer 


action was called in for a pre-trial confccence on February 


24, 1975, by Nathaniel Fensterstock, Staff Counsel to that 


Mr. Fensterstock used his good offices at that con- 


| ference to negotiate an agreement whereby USI would agree to 


pay Carwin & 6 $42,000 in legal fees in return for plain- 
| tiff's egreement to dismiss the appeal. 
| Defendants' counsel required and received Mr. Fenster- 


stock's word that the stipulation wherein Garwin & Bronzaft woul 


6 
o 
* 
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receive the $42,000 in legal fees would be 'so ordered 
proved by a Judge of the Second Circuit. 

Ultimately, two separate stipulations were submitted 
to the Second Circuit for approval. 


The first Stipulation (Ex. "B" hereto) 5 the March 


$42,000 in full settlement of the legal fees and disbursements 
| at issue in the appeal and all parties agreec ci 


| stipulation also dated March 10, 1975,wherein the parties agreed 


|| that the appeal be dismissed without costs, would be filed with 


the Court (Exhibit "C" hereto). 
So that there be no misunderstanding that toe Court's 


approval of the stipulation granting Garwin & Bronzaft $42,000 


05 


in legal fees in settlement of the appeal from Judge Ryan' 
order, was 1:qu.red befor* the parties would agree to ti 
missal of the “ppeal, deponent has attached the covering letter 


of D. Robert Owen, Esq dated March 11, 


the two executed Stipulations to 


1 


Affidavit of Bertram Bronzaft sworn to 73a 
March 27, 1974 in support of application for fees 


On March 13, 1975,- Chief Judge Irving B. Kaufman enterec 
an order approving the stipulations resolving the appeal, ín accor- 
dance with the terms of the Stipulations (Ex. "E" hereto). 

A photostat of USI's check No. 3996 dated March 19, 
1975, in the amount of $42,000 is, of course, the final word ín 


the Waltzer matter (Ex. "F" hereto). 


Clearly, the defendants believed that Judge Ryan's 
January 16, 1975 decision in Waltzer insulated Vornado from مت‎ 


's counsel notwithstanding Judge 


any legal fees to plaintiff 
Pierce's January 16, 1974 decision on plaintifí's behalf. | 
Although deponent was never able to understand the basis of such | 
| a belief by Mr. Vincenti, i: light of the number of decisions 


which hae awarded plaintiffs' counsel fees in cases where the 


benefits accrued to the corporation by the plaintiff s actions 


were not cash. (See plaintiff's memorandum si 


Uu 
— 
1 cc ججحب بب ب‎ 


| for a full discussion of such case 
1 
| 
ll However, Waltzer has failed the defendants in Jacoby 
هد‎ ds td رل‎ d 
| fora secord time. Patently, Chief Judge Kaufman of the Second 
| 
| Circuit was .ware that he was approving a settlement of an appeal, 
1 
I 


whereby the District Court had refused to award a single cent | 


of a $62,500 requested legal fee in a derivative action. Since | 
| Chief Judge Kaufman saw fit to approve the paymentof $42,000 


in legal fees in an action where Courtk approval of legal fees | 


awarded plaintiff's counsel is mandated, he had to, by definitiqn 
| | , , J ۰ 
5 " P | 
have found that plaintiff's counsel had, in fact, conferred sub-| 


stantial benefits on USI. 
YT j > ۱ -- - 
Given the almost identical benefits conferred by plain- 


tiff's counsel in the Jacoby action, one cannot perceive how thig 


Court can support defendants' position that no benefits have been 
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March 27, 1974 4a 


۱2 , 000 in legal fee 


ffidavit of Bertram Bronzaft sworn to 
support of application for fees 


conferred on Vornado and ergo, no fees should be awarded 


plaintiff's counsel. 


Rather, deponent believes that the Court will once 


again look to Waltzer as it did for liability; for the accountin 
— y 


وج 


/ 


and now to the Second Circuit's approval oí $é 


in determining that substantial fees should be awarded plaintiff|s 


to | 


| 
| 


s been) 


counsel in this action. 


Deponent cannot, as he has done in 8 number of fee 
applications in derivative actions, point to 4 pecuniary enefít| 
| 
that the successful prosecution Or settlement ot a suit has bes- 


towed on 8 nominal corporate defendant. 

This 15 not possible i: Jacoby because the succe 
outcome of the lawsuit did not result i: 1۵112875 flowing 1 
the Vornado corporate treasury. However, as we have set f 
in the accompanying memorandum of law, there have been a n 


of derivative actions wherein Courts awarded substant 


' irr 5 hI y 
fees to plaintili s counsel alt ougt y) cash 4 tangible D 
accrued to the corporation 
T 1 ۹ 1 1 ۳ ¢ 1 1 ^ , 
Put simply the voiding of the 168,000 options w 
piy, À , r 


in itself, the benefit that tne plaintiff s lawsuit confer 


upon Vornado. ıí oiding of the options, the correcting 
the fiduciaries' wrongs, nave entitled plai tiff's counsel 
come before this Court, under a theory of law that long ha 


recognized in this country, and which has most rc ently be 
expounded by the Supreme Court of the United States in che 


brated Mil 


Mills 


(1970). 
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a leading case in 


Affidavit of Bertram Bronzaft sworn to 
March 27, 1974 in support of application for fees 


Mills held t! plaintiff's counsel in derivative 


actions are entitled to legal fees when the suit results ín 
-ubstantial benefit albeit non-pecuniary, when the ben fit 


conferred upon the corporation is one: 

" ¡that accomplishes a result which corrects 
or prevents an abuse which would be prejudicial 
to the rights and interests of the corporation 
or affect the enjoyment or protection of an 
essential right to the stockholder's interest." 


The Mills Court was quoting from Bosch v. Meeker 
Bt را ها‎ APA 


Cooperative Light & Power Assh., 257 Minn. 362, 101 N.W. 2d 


عم 
rt‏ 
۳ 
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port of its legal position. The Bosch court awarded plaintifí 


his legal fees for 


lidated the election oí certain of the corporation's directors. 
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1 3 1 arn 
contravention of tne terms ora ie ۳0۱۷ 6 y the Vornaco 
harahal der withc f rh ir angr 1 vont] 
shareholders, w1tnou their approval, places yesos 1 لال‎ 
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under the holdings ۶ 
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awards of counsel fees on 


in far greater detail in plaintiff s accompanying memoranGcum 


law. Suffice it to say, that our adversaries throughout this 
litigation have taken an unusual tact. Tiey have denied in t 
ra pele DOTT 24 a A 
papers and informally, that plaintiff s counsel ang accountants 
have conferred any benefits on Vornado. Vincenti & Schickler, 
in their December 21, 1973 letter to the Court explicitly stated 


Affidavit of Bertram Bronzaft sworn to 76a 
March 27, 1974 in support of application for fees 


that plaintiff's counsel should not be granted fe expenses. 


At page 2 thereof, Mr. Vincenti stated: 


"Moreover, we stress that the defendants' 
statement as to their willingness to accept 
such a decision is not made with any intent 
to waive any of their rights concerning the 
question ^f counsel fees or other litigation 
expense: veing awarded to the plaintiff here- 


| in. It is our position that plaintiff is not 
| entitled under all ot th 1 
ے‎ A/á> 
in to ar of such fees | 


quest that this question 
| ferre or magistrate for determinat.on after 
the Court's determination of the substance of 
this matter." (Emphasis suppliec) 


One hardly can remember when in ividual defendants 


a 


| wanted to compensate plaintiff's counsel who were in the pro- 


cess of successfully prosecuting à derivative action against 


09 
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Another unique concept raised throughout this liti- 


gation by defendants counsel is 


ute a violation of a rederi 


corporate wrong which does not cons 
T securities statute is of almost no consequence, whereas if the 
| same wrong were to constitute a securitíes act violation, ít 


|| would be of a far more serious 


4 
t 
~ 
"n 


Mr. Vincenti, for 


example, has suggested in conversatior with deponent, that Mills 


| has no application to Jacoby because Che Jacoby defendant 
تسف‎ rA d ف تشه‎ 


۱ violated their 
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juciary duties to tne 
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(۳00 281610۳70 and not 
|| the Securities Exchange Act of 1934. This lire of reasoning 


escapes deponent. 


مم 


The problems which have been faced by the Vornado op- 
| 

| 1 c * ۱ 

|| tionees as a result of the illegal amendments were created Dy 
I 
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defendants' illegal acts and not by plaintiff's lawsvit. Plain: 
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PREVIOUS EXPERIENCE 


| It has been said that the fees in derivative litiga- 


tion should vary in amount with the talents and experience of the 
| 
| 


applicant. In determining the fairness of deponent's proposed 


fee, the Court must necessarily take into account the ability, | 


experience and the particular knowledge in this highiy speci lized 


field of corporation actions,of the attorneys who performed the 


services. It is, therefore, appropriate that we furnish an 


abbreviated statement of our qualifications with particuler 
| Stress upon derivative actions. 
The firm of Garwin 5 Bronzaft has extensive experience 


in corporate matters of all types, and particularly, derivative 


| and representative stockholders' actions. In recent years, we 
| 

| r " 1 ١ , 

| have actively participated in such actions in New York, | 
| 
| 


1 A number of cases in which Bertram Bronzaft, Garwin | 


I 
1 & Bronzaft, or its predecessor, Sidney L. Garwin, have been | 
either general or trial counsel, inv : the successful pro- 
f 
1 è ۲ c " | 
i} secution of derivative actions, may perhaps furnish a better 
| 
| guide to our experience in litigation of this type: 
| | 
| 
| 
Approximate Amount of | 
| ti Recovery | 
| 
| Coran ۰ 
(National General Corp.) $1,300,000 | 
| 
| 
| || 
. | 
corporation) 2,000,000 | 
| Kasde v. Murphy 
(Reed Tool Corp.) 5,000,000 
| -25- | 
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^ pproxir ate Amount 
€ 


Title of ۲ of Recovery 0 
8ن‎ o. 0 
Lewis ۷ Levy 


v. Bound 


(Harcourt, Brace & Jovanovich) 273,000 


Makofsky v. Burges: 


مد — —— 


(Aleska Insterstate) 360 , 0 


Saminsky v. Gouli 


(Boston Fund) 600,000 


Garwin v. Edwards 


(Ogder Corporation) 250,000 


un 


1,000,000 


First Republic 


ting 500,000 


1,000,000 


teir Kenell 
Tecna 400,000 
01 V nann 
Shahmoon I stri ) 850,000 


(Metropolitan 
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Counsel for the plaintifís have incurred some out-of- 


pocket disbursements for the photostating, filing fees, marahal' 
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Affidavit of Bertram Bronzaft sworn 


vi bert to 
¡March 27, 1974 in support of 


application for fees 


|| Garwin & Bronzaft's victory ín this lawsuit ín 

1 voiding the January 1970 à dments to Vornado's 1968 Option 
Plan; the unique de novo concept of law developed by Garwin 
& Bronzaft upon which the action was won; the considera le 


4 1 E 5 E ad hy ^1 in 4 0 "t T رو‎ 
| time and effort expended by plaintiff 8 attorneys in 


| 

| paration and prosecution of the action, the contingency | 
| | 
nature of the fee and the competence and expertise Jf defen- | 

|| | 
dants' counsel, are all factors whi t this Court awarding 


کے 


Forty Thousand (540,000) Dollars 


3 
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ji in out-of-pocket disbursements 


|| Deponent respectíully requests that plaintiff s 


application for fees be grantec in the sum of Forty Thousanc 


($40,000) together with $211.44, for out-of-pocket disburse- 
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1970 Amondment: 


or departure 


covere 
additional option rights granted by the 
153,896 were terminated by the death 


Of the total additional 363,666 shares 


| (^) 


of optionees from UST 
(b) 14,850 shares expired bocaun the original option 
rights had been exercised 
(c) 190,845 shzos were cance Lled by letter aqreement 
dated May 24, 1973 foliowing my decision; 
(d) 3,473 shares representing rà jhts hold by 7 holders 
have been ©2661 0 , who will not permit the 
options to be exerci 
(e) 600 shares were purc by ongoptionee - not an 
officer or director deiíndant - prior to my decision 
۱ at the price of $12 per share wi the market was 
^ $17.6875 at a profit to tne optionee f about $3,000. 
۱ While it may seem inequitable to deny counsel 6 in view oZ t 
: services performed, counsel ws well aware that the outcone of @ case was 
highly doubtful. He acknowledges that many < ioas had à 6 in 
| similar fashion, that he toox the case on 9 y at the bonast O. 
one stockholder whose hold r sclosed, and that tnort ` Ci” 
! ficulty in determing the ؟‎ amount enefits Gorivoc by Loca. 
i Certainly, no accountant's services wre to determine 0.32 92 
| a matter of law the defendant co ^ option plan, tne only 
| theory on which plainti prevailed. g that these cerv.accs ۵ 
Í necessary to evaluate the Securities violations, these ciaim& woss Gic- 
missed. : 
) While it is not necessary to snow the creation of a caca fund 
0 as a result of counsel's efforts tro which the fee mig bo paic, it 1 
absolutely necessary to ri id that some ibstantial benefit nas ocen ce. 
ferred on ti orporate defer t is paying the ree. "A Zu22 ct .-4 
benefit must ynethinq more than te ¿cal in its consequence «só sc 
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UNITED STATES COURT O? APPEALS 
"OR THE SICOWD CIRCUIT 


=. eee ع ساس اس‎ o. oo oso X ۰ 
JACK WALTZER, ' 


I. JOHN BILLERA, et al., t 


The parties having agrced to cor »romiso tħsir 
differences with rospoct to tho Order of tha ۵ 
Sylvester J. Ryan of tho United Statos Dictrict Court of 


| the Southern District of New York, entered on Janua 


1975, denying counsel feos to the attorneys for tho apoi- 


lant herein, which denial is tho sunjoct matter of this 


eppeal, ar. after a pre-argwaont conference held in tho 


United States Court of Appoals irr ths Second Circuit on 
February 24, 1975, mûd the parties, simultanocously with this 


Stipulation, having entorzod into a Stipulation that cuen 


appeal be dismissed; 


I? IS HEREBY STIPULATED by and among tho porztíios 

heroto that, upon approval of this Stipulation by this Court 
ve 3 

or a judge thoroof, cppolloo, U. S. InCustrios, Inc., 65814 


within cen (10) days of auch approval, pay to Garwin & 


t ~~ as... ١ - o * ٩ r 7 v - » - 
Bronzaft, attornoys for the oppollant herein, tho sun o. 
A00 ۲ , ' 
$42,000 in full sottleaort of the attorneys’ 2۵۵9۵ and 6۵. s 
bure 7 hich 32 + 4 ; thie ۳ 1 E e E% 
bursoments which are at 255116 29; this appcai, and not tao 
4 م‎ 


4 ant 
GabnlbuoLloG 


(MELOS A uon GN VE P? 


4 i ۱ Exhibit B to ۰ 6 86 


<> 


34 i 
| 
| 
1 Approval of this Stipulation may be entered 
1 
i without further notice to any party. 
1 
۱ 
j Datod: New York, Now York 
ll March 10, 5 
|| GARWIN € BRONZAPT 
| Á 7 2 / /) 
۱ By? dol) lu as di 
| A Homber of tho Fira | 
/ Actornoys for بد‎ 8 
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| New York, New Yorx 6 
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UXITLD STATIS COUA? OT AP?ZALS 
TOR TLE SICON CIRCUIT 
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ALFRED B. AVERELL, CHARLES M. EDWARDS, 
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R. ZIMMERMAN, FREDERICK ISSU ar 
VORNADO, INC., 


Defe lant 
STATE OF NEW Y K ) 
) c 

COUNTY OF NEW YORK 
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esult of.the Cost of Living Counsel's 
letter to you of December 3rd. 


to you that determination by the 
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COUNSt وم‎ AT LAW 
ARNOLDO 6 » LII 
VITO A VINCENT 
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United tate istrict Ju 
Unite tates Distri ou 
Foley Square 
New York, New York 1000 
RE Jaco 


Dear Judge Pierce: 


We are writing herewith in 
rendering a 
imposed upon 


rulings as set 


decisi 
Vornado 
forth 


a 
our 


as 


- 
05 


in 
We have already pointed out 
Court of this law suit 
importance to the corporati 
thousands of shareholders t 
adopted by the corporation 


in granting tandem options under that plan in January 1970, be 
upheld. The institution of this aw suit has worked an uncertainty 
as to the status of the stock optionsgranted to the many key 
employees of the rporation and has affected their mora.e and 
that of its shareholders. It is, accordingly, ol ‘the oraatest 
importance to the corporat: and we respectfully urge, that 

the matter and the uncertainties be resolved so that tne 
corporation may act in the ight of the Court's decision and 
provide its key employees with soli! option rights free of any 
uncertainties. 

Becaus^ of these exigencies, the corporation is preparec to 

accept a decision by your Honor 1 1 upon the uling i 
Waltzer v. Billera (USI) C.C.H. Fea sec. L. Rep. 9 94,011, S.D.N.1 
May 23, 1972, per Judge Ryan, that the act of ti 'orporation in 
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this matter. 


We hope and trust that t 
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Affidavit of Vito Vincenti sworü to Sept. 22, 1975 176a 
to disaffirm the Magistrate's Report 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ESTHER JACOBY, 
Platntiff, 
-against- : 72 CIV 5442 (LWP) 
ALFRED B. AVERELL, CH 


DONALD B. 
SOLOMON ROGC 


ES M. EDWARDS, JR., 
S, ALVI MARTIN, 


, STANLEY SIMON, HORACE R. 


ZIMMERMAN, FREDERICK ZISSU and VORNADO, INC. 
Defendants. 
O EOS PD م احاح عدت‎ x 
STATE OF NEW YORK ) 
) SS.: 
COUNTY OF NEW YORK) 


۰ 


VITO VINCENTI beíng duly sworn, deposes and says: 


I am a member of the firm of VINCENTI & SCHICKLER, ESQS., 


the attorneys for the defondants in this action, and I am fully 
familiar with the facts herein, having beein in charge of the 


defense of this action since its inception. I make this affidavit 


in support of the instant application of the defendants to disaffirm 


the Report and Recommendation of Magistrate Goettel on the issue 


of attorneys’ fees and for the denia., in its entirety, of 


plaintiff's application for attorneys' fees or, in the alternative, 


for a reduction in the amount of the recormended award or, in 
the alternative, for a denial of the application of the plaintiff 
for a disaffirmance of the Report and Recommendation of Magistrate 
Goettel and an increase in attorneys’ fees. 

Pursuant to the judgment of this Court before Judge 
Pierce d ated January 28, 1974, the question of the granting of 
attorneys' fees was ". . + set down by the Court for a hearing to 


be held on due notice to Vornado. . . " and, thereafter, the issue 


Affidavit of Vito Vincenti sworn to Sept 


)? "007€ 
1 ۱ 22 1975 1 
to disaffirm the Magistrate's Report ۹ 


of attorneys' fees was referred to Magistrate Gerard L. Goettel 

for Report and Recommendation. After hearíng argument by the 
attorneys for the partios herein, Magistrate Goettel rendered his 
Report and Reco-mendation dated June 25, 1975 wherein the Magistrate 
recommended an award of legal fees to plaintiff's attorneys in the 


emount of $10,000.00 plus disbursements of $211.44. 


of the defendants in submitted in this proceeding on the question 


of attorneys’ fees in support of defendants’ application herein 
to disaffirm the award and to jeny plaintiff's application for 
attorneys’ fees and, in the alternative, a8 aforesaid. 

The pertinent factual information is set forth 
in the affidavit of Vito Vincenti, Esq. sworn to the 22nd day of 
May, 1975 and which was submitted to Magistrate Goettel in 
opposition to the plaintiff's application for attorneys' fees. 

The exhibits portaining to tnis proceeding and which are submitted 

by defendants herein are attached to that affidavit. Moreover, 

the arguments of the defendants in opposition to the application 

of the plaintiff for attorneys' fees are delin*»ated in that affidavit 
and in the memorandum of law of the defendants submitted to 
Magistrate Goettel in the same proceeding. It is respectfully 
requested that that affidavit, those exhibits and that memorandum 

of law be deemed a part of this affidavit and this application 

to the Court. 

The memorandum of law in support of the defendunts' 
instant application or disaffirmance, etc, substantially outlines 
the defeadants' arguments in support of their position. No 
further factual information is necessary to be set forth in this 


affidavit. Annexed hereto is a copy of the Report and Recommendation 


A*fidavit of Vito Vincenti sworn to Sept. 22, 1975 178a 
to disaffirm the Magistrate's Report 


of Magistrate Goettel dated June 25, 1975. 


WHEREFORE, it is respectfully requested that defendants 


instant application be in all respects granted. 


Sworn to before me this 


22nd day of September, 1975 


EINEN M. برد وا‎ 


٩۹۵۱ + ow York 


Us 
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UNITED STATES DISTRICT COUNT ۷ 
۰ > 10 121/41 OF مد‎ YORK 


ESTA ILCOLY, 
Plaintiff, 
72 Civ. 5441 
. Y - t 
ALFRED B. AVERILL, ot al., 1 و‎ E 5 
mes. 7 472 4) 2 5 
Dofondanto. : 
dd 4 
ADPEADALCIO 3 0 ۱ 
E a : ۱ 
CARIN & 7 zm ا ی‎ 
-= 1501 Broadway ی‎ 
— Y Now York, Ncw York 6 e > Be 
س — بت سم‎ o 
علا‎ 2 Attornoya for Plaintiff A p^ 2 
C a zt 
L2 > 1۷1/1021121 € SCHICKLER —^ 
C2 z 225 Broadway 5 
= New Yọrk, New York 10007 


Attorneys for Defendants 
LAWRENCE W, PIERCE, D.J. 


OPINZON AND ORDER 


In an Opinion filed January 16, 1974, this Court 
found that cortain amendments te a qualified stock option 


plan of defendant Vornado, Inc. violated the provisions 
of the original qualified stock option plan and thus were 
void. The Court also determined that the case presented 


desc mmc 
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no violations of tho fedoral socuritioo laws. The action 
was then roforzcd to Magistrate Goottol for hearing and 
recomucndation as to an avard of attornoy's 2۵۵0 to plain- 
tiff, a dorivativa chazokoldor. On Juno 25, 1975, tho 
سنج ع بل‎ that en avard of $10,000 plus $211.44 
for d diobuzcczcnta bo cada to plaintiff, ho lagiotrato 
fcaconod | that; althouch tho action had croatad no "comzon 
fund" for tho cosporaticn within tho moaning of Milla v. à 


Plectro Auto-I1to C3., 390 U.S. 375, 393-94 (1970) , soma 


foca could ba &uardod in that tho options might hava worked 


bona financial dotriccot to tho corporation had thoy not m 


bcoa deçlarod void ag a rcoult of tha action. Further, 
the Magistrate noted tho efforts of plaintiff's counsol 
ia 411102201۲ pursuing the action and the fact that tha 


coca, at the tina it was brought, presented novel questiona 


of و160‎ Accordingly, tho Magistrate recozmandod an award 


of approximately one-fourth the amount sought by the plain- 

6122. Loth partios object to the recommendation, plaintiff's 

ecuacol agcczting that it is entitled to $40,000 in foos and 

defendant agcerting that no fees should ba grantod at all. 
There is no disputo that plaintiff's counsel 

has shown adequate proof of the nature of the professional 


corvices for which compansation is sought. See Clty of 
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 Ezzroit v, Grina3l Corp., 495 V... 448, 463-73 (2d Cir. 
1974). Tha cooly real quaotíon is whether the action 
resultod in a ۰ w the corporation. 
Much of the attention of tho partíos hag bcon 


directed to Judge Rycn'o denial of attorneys’ foca in 


1975). . Ualtror, like tho instant ectioa, resulted ina + 
plea voze void and further, like tho instant actiona, the: i 


no violaticus of tho fodoral gocuritics Leva vore pregcat: 


^ 


Id. CCH Fed. Scc. L. Dco. $94,001 [1973 Binder] (S.D.N.Y." ' 


1973). Ia ito principal éccícion in this action, this... 
Court obacrvcd that plaintiff's action wag extrem. 
gicilar to that proccatcd مها‎ 

In his ordcr donying any award of attornoys' 
£co3 to tha Yaltcor dorivative plaintiff, Judga Ryan 
concluded that plaintiff had failed to show any substan- 
cial Lonofit flewing to tho corporation as a ۲۵۵۵1۶6 of 
tia dorivative ection. While recognizing that tho 523541 : 
nocd not ba in the form of a cash fund, Judgo Ryan concludcd 
tugt tha invalidation of tho stock option amondmonte 
"eoculted in a supposed benefit of so uncortain a nature 


as to preclude compensation by the corporation." Waltzcr, 


` Yaltsor v, Píllcia, 72 Civ. 2052 (S.D.H.Y. January 16,: 2 ' 


Gotcrainatica thet cortain arcnézcatg to a stock .,.1on 


7۸" dtd 
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cupra, 72 Civ. 2052 (S.D.N.Y, January 16, 1975). 
Volloving tho donial of tho cuard, plaintiff 

in V3lt-c- took an appoal to the Socond Circuit.  llouovor, 

in a confcronco with tho Court of Appoalo Staff Counsol, 


> 


the partic3 entorud into a gottlciusnt vicroly dofoadonto 


eguzod to pay plointicé'g counscl ("9,090 of tho 962,000 


022320240 Tha dicatcoal of tha cpp2al vaa thorcaftor 
"Co Ordcsed" by Cuiof Judgo Kaufman. 
Iu thic action, plaintiff 8 "- tha 
(40,060 sottlczoat in Waltzer must bo rogorded ao of 
pzccodcrtial valu . tn that avaxda of feos muat ba 
courteapprovod. ‘Dilondants assort that Judgo Ryan's -` i 
عنقي‎ denying tho award io tho only logal procodcat wich - 
Paltcor’ p. sides. Tho Maglotrato olcctcd to ignora tha ۰ 


Ualtror caso cntizoly and proccoasd to cvaluate tha .*:  , 


4 


instant caca co 16 5 had naver cxiotod. 

۱ la this Court's view, Judga Ryan's docisioa 
regarding 29 in Waltccr cust bo rogardod as coma 2360م‎ ' 
écat, Tue gubccquont appeal of that ordor was novor takon ۱ 
Lcfozo e panel of the Circuit and Judgo Kaufman's conoont 
to tho discontinuance of tha appeal cannot possibly bo 
vicuod as a tovorgal of the Gocision bolew. Howavar, tho 


fact that Judgo Ryan's denial of feos in Valtrcr stands as 
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r 
LI * P. -—: 


proccdcnt does not necessitate that this Court deny «all $ 
foes in this action. 
Tho Court is in agroczoat with the Magistrate's 


conclusion that this action did result in a bencfit to 


cha ccvporation,.: A9 tho Naglotrcte obscrvod, “Wwhilo tho-. 


harn averted was oepaculativo (and tho action oventually 


‘and thcxa vag a thorapcutic valuo to voiding options which . 


wore not authorized by ita sharcholdars."” (Report at 8); 


torth Aray 


coo Luzphy v. Lear Licht and Pcucr, 33 F.Supp. PE. 
567, 970-71 (S.D.H.Y. 19450).  Whíle this action did uoc 1 

zogult ín any finding of a securities law violation, ho , ` 
dcetolon فلك‎ doclara tho anondzonta void. It is important - 


` for tha volleboing of a corporate entity that ite sharo- ~ | 


Loléczs hava cvailable the dcvico of the derivative action * 
to coerect actions of management which are unauthorizcd and 
vaich may result ín personal financial benefits flowing to 
c2o-poxata officors. 
Ag tha Suprema Court stated in Milla, cupra: 
"[P]rívato charcholdor actions of this ۲ 
cost ‘involve corporate therapcutics', 
ard furaich a benofit to all sharcholdors 
by providing an important .oans of on- 


forcomont . . . ." (Mille, supra. 6 
U.S. at 396, quoting Murphy v. Hor. American " 


Lirht & Puver, Supra. | 
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va In acdition, it cannot bo drubted that the 
62619102 in Valtror and ín tho instant actíon operated 


to placa ona límit upon tho extent to which manapemont 


` can modify charcholóor-approved gtocl option plans in 
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efiect ez tho هس تام‎ Lo alco an cpproprioto constanten, 
as the Haglatzate noted. Report at 8; sco utis, £u za, e ۰ 
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396 0:8. at 393; Spzarue v. Iíconic latfona! Ban 1 Berti, 307 
U.S. i omms Tp, in the Court's vícu, the fact e e D 


Cortàinly. if the marke. price of the stock of Vornado,’ 
Inc. hed zinc instead of fallen, and 1۶ this action Rad | 


pot boon brought, Vornado's corporate officers could have n TA 


.. talcen personal financial adventago of the unauthorised », Ei وا‎ y 


atturnoya? foco 19 vorrantod. 
Howaver, the Court also finds itself in egreenodt ;' 5 
with the observation of tha Magistrate to the effect that . i 
tho abconco of an actual cash fund should affect the size 
of the award. Such an approach also serves to harmonize 
the result herein with Judge Ryan's decioion on feos in 


Valtzer. Thus, the Court determines that an award of 4 
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210,000 plus disbursements is fair and equitable under 


: ell tho circumstances, Accordingly, the amount recommended | 
by the Mo^istrato 6 edoptod, and plaintiff's counsel shall | | 
_ recover $10, 211,44 fron tho defendant... Counsel for poo ; |: 
jette ds directed tọ culalt an cppropriato order, «y. + * z 2€ 3 
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UNITED STATES DISTRICT COURT " "a, ف‎ É 
SOUTHERN DISTRICT OF NEW YORK : م‎ sd | 

= e d «e € 5. & 6 eo - E. ~ Of N t-s x, 
- ام هه اس ون‎ o. o - m * 5 5 “Saree > | 
ESTHER JACOBY, , NES pe ` | 
i 72 Civ. 544} (LWP) 

Plaintiff, 
FINAL ORDER AND 
-against- JUDGMENT 

ALFRED B. AVERELL, CHARLES M, EDWARDS, fF | 
JR., DONALD B. GOMES, ALVIN C. MARTIN, | 
SOLOMON ROGOFF, STANLEY SIMON, HORACE 
R. ZIMMERMAN, FREDERICK ZISSU and ] | 
VORNADO, INC., | 
es 4 Defendants. ede EN 


An application having been made by plaintiff for an 


award of fees to her attorneys and accountants ín this stockholders' 


derivative action; that the Court having referred the question 


of an award to plaintiff's counsel to Magistrate Gerard L. 
Goettel for a hearing and recommendatíon; Magistrese Goettel 
having received papers from plaintiff supporting a request for a 
$40,000 fee award together with necessary disbursements of 
$211.44 and papers from defendant Vornado, Inc. requesting that 
plaintiff's counsel not be awarded fees in this action; Magis- 
trate Goettel, after a hearing, recommended in his June 25, 1975 
Report and Recommendation, that plaíntíff's counsel be awarded 

a fee of $10,000 plus $211.44 ín out-of-pocket disbursements; 
that both parties moved to set aside the Magistrate's recommenda- 
tion; that after the submission of additional papers by both 
parties and dive dintii the entire record, thís Court adopted 
in its Opinion and Order of November 19, 1975, the amount re- 


commended by Magistrate Goettel, namely, $10,000 in legal fees 
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«nal Order and Judgment dated Dec. 23, 1975 ,187a 
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| 
/ And $211.44 in out-o -potket disbursementa; | 
NOW THEREFORE, upon the Opinion and Order (Opinion $43425)| 

of this Court, dated and filed November 19, 1975, | 
IT 15 HEREBY ORDERED, ADJUDGED AND DECREED that: ۱ 

l. Plaintiff's attorneys, Garwin 6 Bronzaft, are awarded | 
attorneys' fees in the amount of $10,000 plus out-of-pocket | 
disbursements of $211.44 for the services they rendered in this 


&ction. 


y 
p y 


amount of $10,211.44 to Garwin 6 Bronzaft within seven (7) days 


^t 


| 
2. Defendant Vornado, Inc. 18 hereby directed t he 

| 
j from the entry of this Order and Judgment. | 
| 3. In the event of non-payment of the above fees and | 
: disburseme 8, then, judgment for the entire balance میت‎ due ss 
owing may be entered upon either the affidavit of Sidney L. ۱ 
Garwin or Bertram ۰ . PUTES " 

4. This Court reserves jurisdiction over the subject 


matter and the parties to this proceeding solely for the purpose 


of enforcing the terms and provisions contained herein. 


1 Dated: New York, ۷۲ 5 1 es l نو‎ n te 
i December 16, 1975 . Le 
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FOR THE SECOND CIRCUIT 
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APPELLATE PRINTERS, INC 
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at 
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nue, New York New York 
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76450 Park. 
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STATE OF NEW YORK. COUNTY Of 
/ ا‎ di. Miss 

depose and say that deponent is r a | 

2 est 144th Street A 

That on the 19th dai ! April 


deponent served the annexed Appendix 


Jack Dashoa 


the in this non 
Attorney 
personally Deponent knew the person s 
papers ax the herein 
Snorn t before me thus 19th 
la April 9 76 
"d 
y / 
اف‎ E 
ROEERT T. BRIN 
NOTARY PUBLIC, ۱9 of "ew York 
No. 31-0413 ) 
Qusiified in New York County 


Commission Expires March 30, 1972 


